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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, et. al.,
Plaintiffs,
v.
BANK OF AMERICA CORP., et. al.,
Defendants.

)
)
)
)
)
)
)
)
)
)

Civil Action No. 12-00361 (RMC)

MONITOR’S FINAL CONSUMER RELIEF REPORT REGARDING DEFENDANT BANK OF
AMERICA CORPORATION’S COMPLIANCE WITH ITS AGREEMENT WITH THE
ATTORNEY GENERAL OF THE STATE OF CALIFORNIA
The undersigned, Joseph A. Smith, Jr., in my capacity as Monitor under the Consent
Judgment (Case 1:12-cv-00361-RMC; Document 11) filed in the above-captioned matter on April
4, 2012 (“Judgment”) and as Monitor pursuant to the February 9, 2012, agreement between the
Attorney General of the State of California (“Attorney General”) and Bank of America Corporation,
J.P. Morgan Chase & Co. and Wells Fargo & Company (“California Agreement”), respectfully files
with the United States District Court for the District of Columbia (“Court”) this Final California
Consumer Relief Report (“Report”) regarding the satisfaction by Bank of America Corporation, as
of February 28, 2013, of its Consumer Relief Requirements under the California Agreement, as
such obligations are set forth with more particularity in Exhibit A to the California Agreement and
Exhibits D, D-1 and I to the Judgment. This Report is filed pursuant to Exhibit A to the California
Agreement. The California Agreement is Exhibit A to the Notice of Submission of Additional
Settlement Agreements filed with the Court on March 13, 2012 (Case 1:12-cv-00361-RMC;
Document 2).
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I.

Definitions
This section defines words or terms that are used throughout this Report. Words and terms

used and defined elsewhere in this Report will have the meanings given to them in the Sections of
this Report where defined. Any capitalized terms used and not defined in this Report will have the
meanings given them in the California Agreement, the Judgment or the Exhibits attached thereto, as
applicable. For convenience, a copy of the California Agreement, without the signature pages of
the Parties and including only Exhibit A, is attached to this Report as Attachment 1; and the
Judgment, without the signature pages of the Parties and including only Exhibits D, D-1 and I, is
attached to this Report as Attachment 2.
In this Report:
i)

Actual Credit Amount has the meaning given the term in Section III.E.2. of this

ii)

Attorney General means the Attorney General of the State of California;

iii)

California Agreement Testing Period will have the meaning given to the term in

Report;

Section II.E. of this Report and is the period from March 1, 2012, through February 28, 2013;
iv)

Consumer Relief has the meaning given to the term in Section II.A. of this Report

and consists of any principal reduction on first or second liens (including reductions through loan
modifications, deeds-in-lieu or short sales) on residential properties located in California, only to
the extent that such activity would qualify for credit under Exhibits D, D-1 and I to the Judgment;
v)

Consumer Relief Report means Servicer’s formal, written assertion as to the amount

of Consumer Relief credit earned, which report is given to the IRG and is the basis on which the
IRG performs a Satisfaction Review;
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vi)

Consumer Relief Requirements means Servicer’s obligations in reference to

Consumer Relief as set forth in the California Agreement, including Exhibit A to the California
Agreement and Exhibits D, D-1 and I to the Judgment, unless the term is used in connection with
the Judgment, then Consumer Relief Requirements means and is limited to Servicer’s obligations in
reference to providing relief to consumers in the amounts and consisting of the transaction types set
out in the Judgment, including Exhibits D, D-1 and I to the Judgment but excluding Servicer’s
solicitation obligations under Exhibit I to the Judgment;
vii)

Court means the United States District Court for the District of Columbia;

viii)

Exhibit A means Exhibit A to the California Agreement;

ix)

Exhibit D means Exhibit D to the Judgment;

x)

Exhibit D-1 means Exhibit D-1 to the Judgment;

xi)

Exhibit E means Exhibit E to the Judgment;

xii)

Exhibit I means Exhibit I to the Judgment;

xiii)

First Interim National Consumer Relief Report means the Interim Consumer Relief

Report I filed with the Court on October 16, 2013, pursuant to the Judgment, regarding Servicer’s
creditable consumer relief activities under the Judgment through December 31, 2012;
xiv)

First Testing Period is the period from March 1, 2012, through December 31, 2012;

xv)

Hardest Hit California Counties means the twelve California counties with the

highest annualized foreclosure rate in the previous calendar year, as measured by Notice of Default
filings and identified by the Attorney General’s designated state monitor. For all times relevant to
this Report, the Hardest Hit California Counties are Contra Costa County, Kern County, Madera

3

Case 1:12-cv-00361-RMC Document 151 Filed 05/06/14 Page 4 of 46

County, Riverside County, Sacramento County, San Benito County, San Bernardino County, San
Joaquin County, Solano County, Stanislaus County, Sutter County and Yuba County;
xvi)

Internal Review Group or IRG means an internal quality control group established by

Servicer that is independent from Servicer’s mortgage servicing operations, as required by
paragraph C.7 of Exhibit E;
xvii)

IRG Assertion or Assertion refers to a certification given to me by the IRG regarding

the credit amounts reported in Servicer’s Consumer Relief Report;
xviii) Monitor means and is a reference to the person appointed under the California
Agreement and the Judgment to oversee, among other obligations, Servicer’s satisfaction of the
Consumer Relief Requirements, and the Monitor is Joseph A. Smith, Jr., who will be referred to in
this Report in the first person;
xix)

Monitor Report or Report means this report;

xx)

Participating Servicer means one of the Servicers that is a party to the Judgment

other than Bank of America, N.A.;
xxi)

Primary Professional Firm or PPF means BDO Consulting, a division of BDO

USA, LLP;
xxii)

Professionals means the Primary Professional Firm and any other accountants,

consultants, attorneys and other professional persons, together with their respective firms, I engage
from time to time to represent or assist me in carrying out my duties under the Judgment and the
California Agreement;
xxiii) Reported Credit Amount has the meaning given to the term in Section III.E.2. of this
Report;
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xxiv) Satisfaction Review means a review conducted by the IRG to determine Servicer’s
satisfaction of the Consumer Relief Requirements under the California Agreement;
xxv)

Second Testing Period is the period from January 1, 2013, through March 31, 2013;

xxvi) Second Interim National Consumer Relief Report means the Interim Consumer
Relief Report I filed with the Court on March 18, 2014, pursuant to the Judgment, regarding
Servicer’s creditable consumer relief activities under the Judgment from January 1, 2013, through
March 31, 2013 and its satisfaction of its Consumer Relief Requirements under the Judgment;
xxvii) Servicer for the purpose of this Report means Bank of America Corporation when
referring to or used in context with the California Agreement and Bank of America, N.A. when
referring to or used in context with the Judgment or consumer relief thereunder, unless its usage
indicates or requires otherwise, and Servicers for the purpose of the Settlement and this Report
means the following: (i) J.P. Morgan Chase Bank, N.A.; (ii) Ocwen Loan Servicing, LLC and
Green Tree Servicing LLC, successors by assignment to Residential Capital, LLC and GMAC
Mortgage, LLC; (iii) Bank of America, N.A.; (iv) CitiMortgage, Inc.; and (v) Wells Fargo &
Company and Wells Fargo Bank, N.A;
xxviii) Settlement means the Judgment and four other consent judgments filed with the
Court in Case 1:12-cv-00361-RMC that settled mortgage loan servicing claims of the type described
in the Judgment;
xxix) System of Record or SOR means Servicer’s business records pertaining primarily to
its mortgage servicing operations and related business operations;
xxx)

Testing Population has the meaning given to the term in Section III.E.1. of this

Report;
5
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xxxi) Work Papers means the documentation of the test work and assessments by the IRG
with regard to Servicer’s satisfaction of the Consumer Relief Requirements, which documentation is
required to be sufficient for the PPF to substantiate and confirm the accuracy and validity of the
work and conclusions of the IRG; and
xxxii) Work Plan means the work plan established by agreement between Servicer and me
pursuant to paragraphs C.11 through C.15 of Exhibit E.
II.

Introduction
A.

Forms of Consumer Relief

Under the terms of the California Agreement, Servicer is required to provide mortgage loan
relief in the form of principal reductions on first or second liens through loan modifications, short
sales and deeds-in-lieu of foreclosure to certain distressed borrowers. To qualify for credit, the
mortgage loan relief is required to satisfy the eligibility requirements of one of the following forms
of consumer relief set out in Exhibits D, D-1 and I (“Consumer Relief”):

1

2

3



First Lien Mortgage Modifications1



Second Lien Portfolio Modifications2



Short Sales and Deeds-in Lieu3

Exhibit D, ¶ 1; Exhibit D-1, ¶ 1; Exhibit I, ¶¶ 2, 7.f and h. Creditable First Lien Mortgage Modifications include:
Standard Principal Reduction Modifications (Exhibit D-1, ¶ 1.i); Forbearance Conversions (Exhibit D-1, ¶ 1.ii);
Conditional Forgiveness Modifications (Exhibit D, ¶ 1.i); 180 DPD Modifications (Exhibit D, ¶ 1.f); FHA Principal
Reductions (Exhibit D, ¶ 1.j(i)); Government Modifications (Exhibit D, ¶1.j(ii)); and Settlement Loan
Modifications (Exhibit I, ¶¶ 2, 7.f and h).
Exhibit D, ¶ 2; Exhibit D-1, ¶ 2. Creditable Second Lien Portfolio Modifications include proprietary (non-MHA)
second lien principal reductions, also known as “2.b Modifications” (Exhibit D, ¶ 2.b); second lien principal
reductions based upon a completed non-HAMP first lien modification by a Participating Servicer in the Settlement,
also known as “2.c Modifications” (Exhibit D, ¶ 2.c); second lien modifications conducted through the Making
Home Affordable Program (including 2MP), the FHA Short Refinance Second Lien Program (FHA2LP) or the
HFA Hardest Hit Fund (or any other appropriate governmental program), also known as “2.d Modifications” or
“second lien government modifications” (Exhibit D, ¶ 2.d); and second lien extinguishments to support the future
ability of individuals to become homeowners, also known as “2.e Extinguishments” (Exhibit D, ¶ 2.e).
Exhibit D, ¶ 4; Exhibit D-1, ¶ 4. Creditable loss mitigation transaction types in the context of Short Sales and
Deeds-in-Lieu include payments made to an unrelated second lien holder for release of a second lien in connection
with a completed Short Sale or Deed-in-Lieu (Exhibit D-1, ¶ 4.i.); acceptance of a short sale, forgiveness of a

6

Case 1:12-cv-00361-RMC Document 151 Filed 05/06/14 Page 7 of 46

As described in the Second Interim National Consumer Relief Report, after my PPF and I
conducted confirmatory due diligence, I concluded that Servicer had satisfied its Consumer Relief
Requirements under the Judgment. This Report addresses Servicer’s satisfaction of its obligation to
provide Consumer Relief to California borrowers under the California Agreement.
B.

Consumer Relief – Eligibility Criteria and Earned Credits

As reflected in Exhibits D, D-1 and I, each of the forms of Consumer Relief has unique
eligibility criteria and modification requirements. In order for Servicer to receive credit with respect
to Consumer Relief activities on any mortgage loan, these eligibility criteria and modification
requirements must be satisfied with respect to such mortgage loan and such satisfaction has to be
validated by me in accordance with Exhibits D, D-1 and I and the California Agreement. For each
dollar of creditable principal reduction, Servicer will receive one dollar in credit.
Under the California Agreement, Servicer may receive additional credit against its
Consumer Relief Requirements for principal reduction in the form of First Lien Mortgage
Modifications completed on or after March 1, 2012 and implemented on or before February 28,
2013. For those First Lien Mortgage Modifications completed in relation to residential properties
located in the Hardest Hit California Counties, this additional credit is in the amount of 25% of the
actual credits earned on the foregoing activities. For those First Lien Mortgage Modifications that
are in relation to other California counties, the additional credit is 15% of the actual credits earned
on those modifications.4 In contrast to the foregoing incentive for promptness, Servicer will incur a
penalty of 50% of its unmet Consumer Relief Requirements, subject to a maximum amount of $300

4

deficiency and release of lien on a first lien loan or second lien loan (including extinguishment of an owned second
lien) in connection with a successful short sale or deed-in-lieu (Exhibit D,¶ 4.b and c; Exhibit D-1,¶ 4.ii, iii and iv);
and extinguishment of an owned second lien to facilitate a short sale or deed-in-lieu successfully conducted by a
Participating Servicer (Exhibit D, ¶ 4.d; Exhibit D-1, ¶ 4.iv).
Exhibit A.
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million, if it does not meet all of its Consumer Relief Requirements within three years of March 1,
2012. That penalty will increase to 65% of its unmet Consumer Relief Requirements, subject to a
maximum payment of $400 million, in cases in which Servicer also has failed to complete 75% of
its total Consumer Relief Requirements within two years of March 1, 2012. If Servicer fails to meet
its Consumer Relief Requirements under both the California Agreement and the Judgment, it will
pay to the Attorney General an amount equal to the greater of (a) the amount owed to the Attorney
General under the California Agreement; or (b) the amount owed to the Attorney General under
paragraph 10(d) of Exhibit D.5
With respect to the requirements applicable to the forms of Consumer Relief and the
transaction types within each form, on an aggregate basis, at least 85% of credit that Servicer earns
as a result of First Lien Mortgage Modifications and 75% of the credit that Servicer earns as a result
of first lien Short Sales and Deeds-in-Lieu must be in relation to mortgage loans that have an unpaid
principal balance before capitalization at or below the highest GSE conforming loan limit caps as of
January 1, 2010.6
Finally, with respect to the requirements applicable to the forms of Consumer Relief on the
basis of transaction types, there are differences in eligibility for transaction types within each of the
forms of Consumer Relief; there are also differences in eligibility requirements among the various
forms of Consumer Relief. These differences were explained in detail in Section II.B.4 of the First
Interim National Consumer Relief Report.

5

6

Exhibit A. Servicer satisfied its Consumer Relief Requirements under both the California Agreement and the
Judgment within time periods that avoid the imposition of any of the penalties set out in Exhibit A or Exhibit D, ¶¶
10.c, d.
Exhibit A.
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C.

Consumer Relief – Servicer’s Obligations

Under the terms of the California Agreement, Servicer is obligated to provide
$8,100,000,000 in credited Consumer Relief on residential properties in the State of California.
D.

Consumer Relief – Monitor’s Obligations

The California Agreement requires that I determine whether Servicer has satisfied the
Consumer Relief Requirements in accordance with the authorities provided in the California
Agreement and, by reference, the Judgment.
E.

Consumer Relief – Servicer’s Request

On October 15, 2013, after completing a Satisfaction Review, the IRG submitted to me an
IRG Assertion concerning the amount of Consumer Relief credit that Servicer had claimed to have
earned in relation to loans secured by residential properties located in California from March 1,
2012, through February 28, 2013 (“California Agreement Testing Period”). Servicer has requested
that, in addition to reporting on the IRG Assertion, I review its crediting activity for the California
Agreement Testing Period, validate that the amount of credit claimed in the IRG Assertion is
accurate and in accordance with Exhibit A to the California Agreement and Exhibits D, D-1 and I to
the Judgment, and certify that it has fully satisfied its Consumer Relief Requirements under the
California Agreement.
III.

Review – Certification of Full Satisfaction
A.

Overview

The process utilized for validating Servicer’s satisfaction of its Consumer Relief
Requirements under the California Agreement followed the same process that the IRG and I,
assisted by my PPF, utilized to validate Servicer’s satisfaction of its Consumer Relief Requirements
under the Judgment. In following that process, the IRG performed a Satisfaction Review after
9
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Servicer asserted that it had satisfied its Consumer Relief Requirements.7 Once it completed a
Satisfaction Review, the IRG reported the results of that work to me through an IRG Assertion.
When I received the IRG Assertion, with my Primary Professional Firm, I undertook necessary
confirmatory due diligence and validation of Servicer’s claimed Consumer Relief credits as
reflected in the IRG Assertion. As noted above in Section II.E, this Report pertains to my findings
regarding an IRG Assertion covering the California Agreement Testing Period. Also, as noted
above, at Servicer’s request, this Report includes my determination regarding Servicer’s satisfaction
of its Consumer Relief Requirements under the California Agreement.
B.

Consumer Relief Satisfaction Review Process

In order to better accomplish the processes outlined in Section III.A above, Servicer and I
agreed upon a Work Plan and Sampling Framework that, among other things, set out the testing
methods, procedures and methodologies that are to be used relative to confirmatory due diligence
and validation of Servicer’s claimed Consumer Relief under the California Agreement, including
Exhibit A and Exhibits D, D-1 and I. As contemplated in, and in furtherance of, the Work Plan and
Sampling Framework, Servicer and I also agreed upon Testing Definition Templates that outline the
testing methods and process flows to be utilized to assess whether, and the extent to which, the
credits Servicer would be claiming for its Consumer Relief activities were earned credits, that is,
credits that could be applied toward satisfaction of Servicer’s Consumer Relief Requirements under
the California Agreement. The testing methods and process flows are described in detail in Section
III.B. of the First Interim National Consumer Relief Report, and as set out in that Section, they
entail the examination and testing by each of the IRG and the PPF of creditable activities, together
with calculations based on the results of those examinations. In addition, it includes both in-person

7

Exhibit E, ¶ C.7.
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and web-based meetings by the PPF with the IRG and the PPF’s unfettered access to the IRG and
the IRG’s Work Papers during the PPF’s confirmatory due diligence and validation of Servicer’s
assertions relative to its Consumer Relief activities.
C.

Servicer’s Assertions

In Servicer’s Consumer Relief Report submitted to the IRG, Servicer claimed that, for the
California Agreement Testing Period, it was entitled to claim credit in the amount of
$11,316,333,313 pursuant to Exhibit A to the California Agreement and Exhibits D, D-1 and I to
the Judgment. Approximately 49% of the credit was a result of relief afforded to borrowers on
loans in Servicer’s mortgage loan portfolio that are held for investment; and the remainder was a
result of relief afforded to borrowers on loans that Servicer was servicing for other investors.
Approximately 22% of Servicer’s claimed credit was through First Lien Mortgage Modifications.
Short-sales made up approximately 48% of Servicer’s claimed credit. Second Lien Portfolio
Modifications made up 30% of Servicer’s claimed credit. In addition, $974,292,809, or 39%, of the
credit that Servicer claimed for First Lien Mortgage Modifications was the result of the
modification of 4,042 loans secured by residential properties located in the Hardest Hit California
Counties. A breakdown of the Consumer Relief credit, by type of relief, claimed by Servicer for the
California Agreement Testing Period is set forth in Table 1, below:
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Table 1
Type of Relief

Loan Count

Claimed Credit Amount

First Lien Mortgage Modifications
Settlement Loan Modification
Forbearance Conversions
180 DPD Modifications

10,700
8,526
1,478
696

$2,507,033,152
$2,159,082,579
$135,102,001
$212,848,572

Second Lien Portfolio Modifications
2.e Modifications

36,937
36,937

$3,350,692,675
$3,350,692,675

Short Sales/Deeds-in-Lieu

34,867

$5,458,607,486

Total Consumer Relief Programs

82,504

$11,316,333,313

D.

Internal Review Group’s Satisfaction Review

After submitting its IRG Assertion on October 15, 2013, the IRG reported to me the results
of its Satisfaction Review, which report concluded that:
i)

the Consumer Relief asserted by Servicer for the California Agreement Testing

Period was based upon completed transactions that were correctly reported by Servicer;
ii)

Servicer had correctly credited such Consumer Relief activities, so that the claimed

amount of credit is correct;
iii)

the claimed Consumer Relief correctly reflected the requirements, conditions and

limitations, as set forth in Exhibit A to the California Agreement and Exhibits D, D-1 and I to the
Judgment; and
iv)

Servicer had fully satisfied its Consumer Relief Requirements as set forth in Exhibit

A to the California Agreement.
According to the IRG’s report to me, its Satisfaction Review was based upon a detailed
review of Servicer’s relevant records and on statistical sampling to a 99% confidence level.8 The
12
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report of the IRG with regard to its Satisfaction Review was accompanied by the IRG’s Work
Papers reflecting its review and analysis.
E.

IRG Testing and Confirmation as to Consumer Relief Credit Earned
1.

Population Definition/Sampling Approach. The IRG’s testing of Servicer’s

Consumer Relief Report as to the amount of Consumer Relief credit earned first involved the IRG
creating three statistically valid samples from all mortgage loans receiving Consumer Relief for
which Servicer sought credit under the California Agreement. Each of these samples contained
loans from one of three separate and distinct categories, each of which was treated as a testing
population (“Testing Population”). These Testing Populations were: (i) First Lien Mortgage
Modifications,9 including settlement modifications, forbearance conversions and 180 DPD
modifications; (ii) Second Lien Portfolio Modifications,10 including second lien principal
extinguishments; and, (iii) Short Sales and Deeds-in-Lieu.11 The IRG selected the loans that were
included in these samples in two stages: First, the IRG selected from each Testing Population all
loans secured by California residential properties that had been tested by the IRG as part of a
satisfaction review conducted pursuant to the Judgment. Next, the IRG randomly selected a number
of additional loans from the remainder of the Testing Population sufficient to ensure that the sample
was statistically valid. The additional loans for each of these Testing Populations were selected
utilizing Structured Query Language (SQL), which is a well-established, and well-known database
and data analysis software product. In determining the sample size, the IRG, in accordance with the
Work Plan, utilized a 99% confidence level (one-tailed), 2.5% estimated error rate and 2% margin
8

9
10
11

Confidence level is a measure of the reliability of the outcome of a sample. A confidence level of 99% in
performing a test on a sample means there is a probability of at least 99% that the outcome from the testing of the
sample is representative of the outcome that would be obtained if the testing had been performed on the entire
population.
Exhibit D, ¶ 1.
Exhibit D, ¶ 2.
Exhibit D, ¶ 4.
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of error approach. The total number of loans in each Testing Population and the number of loans
tested by the IRG, which number was equal to the number the Servicer and I had contemplated
when developing the Work Plan, are set forth in Table 2, below:
Table 2

Testing Population
First Lien Mortgage
Modifications

Number of Loans
in Credit
Population

Total Reported
Credit Amount

Number
of Loans
in IRG
Sample

Total Reported
Credit Amount
in IRG Sample

10,700

$2,507,033,152

320

$72,633,504

Second Lien Portfolio
Modifications

36,937

$3,350,692,675

327

$30,156,408

Short Sales/Deeds-inLieu

34,867

$5,458,607,486

327

$51,714,308

Total Consumer Relief
Programs

82,504

$11,316,333,313

974

$154,504,220

Table 3, below, sets forth, for each sample, by the number of loans and Total
Reported Credit Amount, a breakdown of the number of loans that had been tested as part of
satisfaction reviews conducted pursuant to the Judgment and those additional loans only tested as
part of the California Agreement testing:
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Table 3
Number of
California
Loans IRG
Tested Pursuant
to the Judgment

Reported Credit
Amount of
Loans IRG
Tested Pursuant
to the Judgment

Number of
Loans IRG
Tested Pursuant
to the California
Agreement Only

Reported Credit
Amount of
Loans IRG
Tested Pursuant
to the California
Agreement Only

First Lien Mortgage
Modifications

186

$42,797,472

134

$29,836,032

Second Lien Portfolio
Modifications

97

$9,219,320

230

$20,937,088

Short Sales/Deeds-in-Lieu

99

$13,885,784

228

$37,828,524

Total Consumer Relief
Programs

382

$65,902,576

592

$88,601,644

Testing Population

2.

Approach to Testing Loans. For each of the loans in the samples drawn from

the three Testing Populations, the IRG conducted an independent review to determine whether the
loan was eligible for credit and the amount of credit reported by Servicer was calculated correctly.
The IRG executed this review pursuant to and in accordance with the Testing Definition Templates
and related test plans for each of the three Testing Populations by accessing from Servicer’s System
of Record the various data inputs required to undertake the eligibility determination and credit
calculation for each loan. The IRG’s process for testing is set out in Section III.E.2 of the First
Interim National Consumer Relief Report.
After verifying the eligibility and recalculating credit for all loans in the sample for each
Testing Population, the IRG calculated the sum of the recalculated credits for the sample for each
Testing Population (“Actual Credit Amount”) and compared that amount against the amount of
credit claimed by Servicer for the sample of the respective Testing Population (“Reported Credit
Amount”). According to the Work Plan, if the Actual Credit Amount equals the Reported Credit
Amount or if the Reported Credit Amount is not more than 2.0% greater or less than the Actual
15
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Credit Amount for any of the three Testing Populations, the Reported Credit Amount will be
deemed correct and Servicer’s Consumer Relief Report will be deemed to have passed the
Satisfaction Review and will be certified by the IRG to me. If, however, the IRG determined that
the Reported Credit Amount for any of the three Testing Populations exceeded the Actual Credit
Amount by more than 2.0%, the IRG would inform Servicer, which would then be required to
perform an analysis of the data of all loans in the Testing Population from which the sample had
been drawn, identify and correct any errors and provide an updated Consumer Relief Report to the
IRG. The IRG would then select a new sample and test the applicable Testing Population or Testing
Populations against the updated report in accordance with the process set forth above. If the IRG
determined that the Actual Credit Amount was greater than the Reported Credit Amount by more
than 2.0% for a particular Testing Population, Servicer had the option of either (i) taking credit for
the amount it initially reported to the IRG or (ii) correcting any underreporting of Consumer Relief
credit and resubmitting the entire population of loans to the IRG for further testing in accordance
with the process set forth above.
3.

Results of IRG Testing of Reported Consumer Relief Credit. Utilizing the

steps set forth above, the IRG determined that the difference between the Reported Credit Amount
and the Actual Credit Amount for each sample of the three Testing Populations was within the 2.0%
error threshold described above. These findings by Testing Population are summarized in Table 4,
below:

16
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Table 4

Testing Population

Loans
Sampled

First Lien Mortgage
Modifications

Servicer
Reported
Credit Amount

IRG Calculated
Actual Credit
Amount

Amount
Overstated/
(Understated)

%
Difference

320

$72,633,504

$72,105,175

$528,329

0.73%

Second Lien Portfolio
Modifications

327

$30,156,408

$30,553,539

($397,131)

(1.30%)

Short Sales/Deeds-inLieu

327

$ 51,714,308

$ 51,834,708

($120,400)

(0.23%)

Based upon the results set forth above, the IRG certified that the amount of Consumer Relief
credit claimed by Servicer in each Testing Population was accurate and conformed to the
requirements in Exhibit A to the California Agreement and Exhibits D, D-1 and I to the Judgment.
This certification was evidenced in the IRG Assertion attached to this Report as Attachment 3,
which assertion is in the form required by the Work Plan.
F.

Monitor’s Review of the IRG’s Assertion on Consumer Relief Credit
1.

Preliminary Review. As discussed in the First Interim National Consumer

Relief Report, preliminary to the PPF’s review of the IRG’s Consumer Relief testing, pursuant to
the Judgment, for the First Testing Period, I, along with the PPF and some of my other
Professionals, met with representatives of Servicer to obtain an understanding of its mortgage
banking operations, SOR and IRG program, and the IRG’s proposed approach for consumer relief
testing, among other things.
In addition, during the Second Testing Period, the PPF continued to interact with the
IRG and Servicer to obtain additional information and evidence necessary to the PPF performing its
confirmatory work.
17
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The knowledge gained during the First Testing Period and Second Testing Period
carried forward into the testing conducted pursuant to the California Agreement and was
supplemented by the PPF, as necessary or appropriate, through continued interaction with the IRG
and Servicer.
2.

Review. At my direction, the PPF conducted an extensive review of the

testing conducted by the IRG relative to Consumer Relief crediting for the California Agreement.
This review of Consumer Relief crediting began in January 2014 and continued, with only minimal
interruption, until the filing of this Report. For each of the Testing Populations, the principal focus
of the reviews was the PPF’s testing of all loans that had not previously been tested by the PPF as
part of the testing that the PPF had done pursuant to the Judgment, following the processes and
procedures set out in the Testing Definition Templates and the IRG’s test plans. These reviews were
of the same type as those undertaken by the PPF pursuant to the Judgment, and included access to
information of the type substantially identical to that to which it was afforded in performing its
confirmatory work pursuant to the Judgment. With regard to the loans that the PPF previously
tested as part of its confirmatory work pursuant to the Judgment, the PPF confirmed that each of the
loans was secured by a property located in California and, where applicable, that the property was
in one of the Hardest Hit California Counties; in all other regards, the PPF relied upon the results of
its testing of these loans that it conducted pursuant to the Judgment.
3.

Results of the PPF’s Testing of Reported Consumer Relief Credit.

Throughout its testing process, the PPF interacted extensively with the IRG to resolve issues that
arose during the testing process. Most of the issues that arose during the PPF’s testing pursuant to
the California Agreement related to the IRG’s need to provide additional or missing evidence
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relating to certain loan eligibility requirements. In almost all cases, these issues were resolved by
the IRG providing the necessary evidence.12
After completing the loan-level testing, the PPF determined that the IRG had correctly
validated the Consumer Relief credit amounts reported by Servicer in the three Testing Populations.
The results of the PPF’s loan-level testing are set forth in Table 5, below:
Table 5

Type of Relief

Loans
Reviewed
by PPF

Servicer
Reported
Credit Amount

PPF
Calculated
Actual Credit
Amount

Amount
Overstated/
(Understated)

%
Difference

First Lien Mortgage
Modifications

320

$72,633,504

$72,105,175

$528,329

Second Lien Portfolio
Modifications

327

$30,156,408

$30,533,017

($376,609)

(1.23%)

Short Sales/Deeds-inLieu

327

$51,714,308

$51,834,708

($120,400)

(0.23%)

0.73%

For each of the samples tested, the difference between the Reported Credit Amount and the
credit amount as calculated by the PPF was within the margin of error in the Work Plan.13 In
addition, other than the PPF’s finding that there were isolated instances of Servicer and the IRG
miscalculating the amount of credit earned in relation to certain loans and one instance in which the
PPF found that a 2.e Extinguishment was ineligible because the underlying lien had been released
before the extinguishment had been completed, the PPF’s credit calculations and the IRG’s credit
calculations are substantially the same.

12

13

In the First Interim National Consumer Relief Report and Second Interim National Consumer Relief Report, I
discussed some of the issues that arose during the PPF’s testing pursuant to the Judgment. See, Section III.G.3. of
the First Interim National Consumer Relief Report; and Section III.F.3. of the Second Interim National Consumer
Relief Report.
See, Section III.E.1., above.
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The PPF documented its findings in its work papers and has reported them to me. I then
undertook an in-depth review of the IRG’s Work Papers with the PPF, as well as the PPF’s work
papers.
Based upon the procedures described above and in the First Interim National Consumer
Relief Report and the Second Interim National Consumer Relief Report, from the Start Date
through February 28, 2013, Servicer has correctly claimed credit in the amount of $11,316,333,313
pursuant to the California Agreement.
4.

GSE-Conforming Loan Requirement for First Lien Mortgage Modifications,

Short Sales and Deeds-in-Lieu. Exhibit A requires that at least 85% of credit that Servicer earns as
a result of First Lien Mortgage Modifications and 75% of the credit that Servicer earns as a result of
first lien Short Sales and Deeds-in-Lieu must be in relation to mortgage loans that have an unpaid
principal balance before capitalization at or below the highest GSE conforming loan limit caps as of
January 1, 2010;14 The PPF analyzed the entire population of First Lien Mortgage Modifications for
which Servicer has sought credit and determined that $2,287,033,909, or 91.22%, of the credit was
in relation to loans that had an unpaid principal balance before capitalization at or below the highest
GSE conforming loan limit caps as of January 1, 2010. The PPF also analyzed the entire population
of first lien Short Sales and Deeds-in-Lieu for which the Servicer has sought credit. As a result of
this analysis, the PPF determined that Servicer earned $5,070,693,479 in credit through first lien
Short Sales and Deeds-in-Lieu, of which $4,568,810,830, or 90.1%, was in relation to loans that had
an unpaid principal balance before capitalization at or below the highest GSE conforming loan limit
caps as of January 1, 2010.

14

Exhibit D, ¶ 1.b. GSE conforming loan limit caps as of January 1, 2010 are: 1 Unit - $729,750; 2 Units - $934,200;
3 Units - $1,129,250; and 4 Units - $1,403,400.
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VII.

Summary and Conclusions
On the basis of the information submitted to me and the work as described in this

Report, I find that the amount of Consumer Relief set out in Servicer’s Consumer Relief Report for
the period extending from March 1, 2012, through February 28, 2013, is correct and accurate within
the tolerances permitted under the Work Plan.
Based upon my findings listed above and my findings in the First Interim National
Consumer Relief Report and the Second Interim National Consumer Relief Report, I conclude that
Servicer has substantially complied with the material terms of the California Agreement and has
satisfied the minimum requirements and obligations of the California Agreement to provide
Consumer Relief as required thereunder, including pursuant to Exhibit A to the California
Agreement and Exhibits D, D-1 and I to the Judgment.
Prior to the filing of this Report, I have conferred with the Attorney General and Servicer
about my findings, and I have provided each with a copy of my Report. Immediately after filing this
Report, I will provide a copy of this Report to the Board of Directors of Bank of America
Corporation, or a committee of the Board designated by Servicer.
I respectfully submit this Report to the United States District Court for the District of
Columbia, this 6th day of May, 2014.
MONITOR
s/ Joseph A. Smith, Jr.
Joseph A. Smith, Jr.
P.O. Box 2091
Raleigh, NC 27602
Telephone: (919) 825-4748
Facsimile: (919) 825-4650
Email: Joe.Smith@mortgageoversight.com
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CERTIFICATE OF SERVICE
I hereby certify that on this date I have filed a copy of the foregoing using the Court’s
CM/ECF system, which will send electronic notice of filing to the persons listed below at their
respective email addresses.
This the 6th day of May, 2014.
/s/ Joseph A. Smith, Jr.
Joseph A. Smith, Jr.
SERVICE LIST
John M. Abel
PENNSYLVANIA OFFICE OF
ATTORNEY GENERAL
Bureau of Consumer Protection
Strawberry Square
15th Floor
Harrisburg, PA 17120
(717) 783-1439
jabel@attorneygeneral.gov
Assigned: 04/05/2012

representing

COMMONWEALTH OF
PENNSYLVANIA
(Plaintiff)

Nicklas Arnold Akers
CALIFORNIA DEPARTMENT OF
JUSTICE
Office of the Attorney General
Public Rights Division / Consumer Law
Section
455 Golden Gate Avenue
Suite 11000
San Francisco, CA 94102
(415) 703-5505
Nicklas.Akers@doj.ca.gov
Assigned: 04/21/2014

representing

STATE OF
CALIFORNIA
(Plaintiff)
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Ryan Scott Asbridge
OFFICE OF THE MISSOURI
ATTORNEY GENERAL
P.O. Box 899
Jefferson City, MO 65102
(573) 751-7677
ryan.asbridge@ago.mo.gov
Assigned: 10/03/2012

representing

STATE OF MISSOURI
(Plaintiff)

representing

STATE OF NEW YORK
(Plaintiff)

Douglas W. Baruch
FRIED, FRANK, HARRIS, SHRIVER &
JACOBSON LLP
801 17th Street, NW
Washington, DC 20006
(202) 639-7000
(202) 639-7003 (fax)
barucdo@ffhsj.com
Assigned: 11/01/2012

representing

WELLS FARGO BANK
NATIONAL
ASSOCIATION
(Defendant)

Timothy K. Beeken
DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, NY 10022
(202) 909-6000
212-909-6836 (fax)
tkbeeken@debevoise.com
Assigned: 05/02/2012

representing

J.P. MORGAN CHASE
& COMPANY
(Defendant)

Jane Melissa Azia
OFFICE OF THE NEW YORK
ATTORNEY GENERAL
Bureau Consumer Frauds & Protection
120 Broadway
New York, NY 10271
(212) 416-8727
jane.azia@ag.ny.gov
Assigned: 10/02/2013
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(334) 242-2433 (fax)
consumerfax@ago.state.al.us
Assigned: 04/26/2012

representing

STATE OF ALABAMA
(Plaintiff)

Debra Lee Bogo-Ernst
MAYER BROWN LLP
71 South Wacker Drive
Chicago, IL 60606
(312) 701-7403
(312) 706-8474 (fax)
dernst@mayerbrown.com
Assigned: 03/13/2014

representing

CITIBANK, N.A.
(Defendant)

CITIGROUP, INC.
(Defendant)
CITIMORTGAGE, INC.
(Defendant)
Rebecca Claire Branch
OFFICE OF THE NEW MEXICO
ATTORNEY GENERAL
111 Lomas Boulevard, NW
Suite 300
Albuquerque, NM 87102
(505) 222-9100
rbranch@nmag.gov
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STATE OF NEW
MEXICO
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Assigned: 04/24/2012

representing
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MINNESOTA
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Matthew J. Budzik
OFFICE OF THE CONNECTICUT
ATTORNEY GENERAL
Finance Department
P. O. Box 120
55 Elm Street
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matthew.budzik@ct.gov
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(Plaintiff)
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(202) 637-5600
corey.roush@hoganlovells.com
Assigned: 10/16/2013

representing

WELLS FARGO &
COMPANY
(Defendant)

WELLS FARGO BANK,
N.A.
(Defendant)

Bennett C. Rushkoff
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Case 1:12-cv-00361-RMC Document 151 Filed 05/06/14 Page 43 of 46

William Joseph Schneider
ATTORNEY GENERAL'S OFFICE
111 Sewall Street
State House Station #6
Augusta, MA 04333
(207) 626-8800
william.j.schneider@maine.gov
Assigned: 03/13/2012

representing

STATE OF MAINE
(Plaintiff)

Mark L. Shurtleff
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mshurtleff@utah.gov
Assigned: 03/13/2012
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OFFICE OF THE NEBRASKA
ATTORNEY GENERAL
COnsumer Protection Division
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(402) 471-2811
Assigned: 03/13/2012

representing

STATE OF NEBRASKA
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OFFICE OF THE KANSAS ATTORNEY
GENERAL
120 SW 10th Avenue
2nd Floor
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Assigned: 03/13/2012

representing

STATE OF KANSAS
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Michael Anthony Troncoso
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OFFICE
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Suite 14500
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representing

STATE OF
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MASSACHUSETTS OFFICE OF THE
ATTORNEY GENERAL
Consumer Protection Division
One Ashburton Place
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Assigned: 03/13/2012

representing
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Simon Chongmin Whang
OREGON DEPARTMENT OF JUSTICE
Financial Fraud/Consumer Protection
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Suite 410
Portland, OR 97201
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simon.c.whang@doj.state.or.us
Assigned: 03/13/2012

representing

STATE OF OREGON
(Plaintiff)
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OFFICE
550 High Street
Suite 1100
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Assigned: 03/13/2012
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STATE OF MISSISSIPPI
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Amy Pritchard Williams
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Assigned: 11/02/2012
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Alan McCrory Wilson
OFFICE OF THE SOUTH CAROLINA
ATTORNEY GENERAL
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Katherine Winfree
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Assigned: 03/13/2012
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STATE OF MARYLAND
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(Defendant)
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(Defendant)
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(Defendant)
Jennifer M. Wollenberg
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The Attorney General of theSt$ ofCalifomia ("AG"), Bank of America Corporation. Wells
Fargo & Company. and JPMorgan Chase&.Co. (·Setvicers~) (collectively ..th~ PaIti¢S"). in
~Oll<lr; andlrt consideralion of~g iItto tile Natiolllll Servic~ Agreement, heteb)'
agree to tbr; te,xms of.the caIifomia AgreeriU:ni atiaehed h!l[Ctoas Exhibit A, provided, how=.
that this agreement is COllditionedon and is not eff~ve until and unless:
(1) the Agreemertt Regarding Origination Claims attached hereto as Exhibit B has been agreed to
and execuledby thesCIViceIs who emerlnto the NaIlOnM SeMci!Ig ~
(2) the State Release in finalform in the NatiQll&!. Servi<;ingAgreement includes the phrase
~otheI: conduct in co:nnection with mvestors QI" purchllsers In QI" of securlties~ in each location
where re<ltinedlunderlined in E:dIibitCanacll<~dhereto;

(3) the AG reviews and a:ppl:O'\'I:S the:final1llld complete terms of tj:te National Servicing
Agreement; and

(4) the Unit:ed States DistriCtCouIt fortb.e District of Columbia has ~ an order approving
the National Servicing Agreement and that QrdI:r has 1>eOOme :final.

BANKOFAMERICACORPORkTION

Dilled: FebIUaJ.'Y

1... 2012

Dated: February _,2012

By:

JPMQRGAN CHASE & CO.

Dated: February _, 2012

By:

X:M1ALA D. HARRIS

~~the State of Califomia

Dated: FebIUaJ.'Y.1.-. 2012

By:
MICHAFLTRQNCOSQ

Se1ilorConnsel to theAttotney General
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EXHIBIT A to Agreement Among the California Attorney General and Servicers
The California Agreement
•

Agreement. Through a separate agreement, each of Bank of America Corporation, Wells
Fargo & Company and JPMorgan Chase & Co. ("Servicers") agree to undertake a total of
$12 billion of activities ($8.1 billion by Bank of America, $1.95 billion by Wells Fargo,
and $1.95 billion by JPMorgan Chase), as set forth below, with respect to mortgages on
residential properties located in the State of California ("the California Agreement").

•

Crediting Mechanism. Servicer shall receive credit against its obligations under the
California Agreement for any principal reduction on first or second liens (including
reductions through loan modifications, deeds-in-lieu or short sales) on Properties located
in California, only to the extent that such activity would qualify for credit under the
General Framework for Consumer Relief and Table 1 thereof. However, Servicer shall
receive dollar for dollar credit for each such activity. There shall not be any percentage
limits on the amount of credit available for any particular activity, except as specifically
provided below with respect to conforming/nonconforming limitations.
•

Servicer will receive credit for first lien loan modification principal reduction on
any loans in Servicer's entire portfolio, except for loans owned by the GSEs.
First lien loan modification principal reductions shall be subject to the
conforming/nonconforming limitations contained in the Consent Judgment.
(Minimum 85% conforming]

•

Servicer will receive credit for second lien, short sale and deed-in-lieu principal
reduction on any loans in Servicer's entire portfolio. Short sales and deed-in-lieu
principal reductions shall be subject to a minimum 75% conforming requirement.

•

Servicer shall receive an additional 25% credit against its obligations under the
California Agreement for any first lien principal reduction taken within 12 months
ofits Start Date (defined herein as the later of (a) the announcement date of the
National Servicing Agreement or (b) March 1, 2012) (e.g., a $1 credit for Servicer
activity would count as $1.25), in the Hardest Hit California Counties. The
Hardest Hit California Counties consist of the twelve California counties with the
highest annualized foreclosure rate in the previous calendar year, as measured by
Notice of Default filings.

•

Servicer shall receive an additional 15% credit against its obligations under the
California Agreement for any first lien principal reduction taken within 12 months
ofits Start Date (e.g., a $1 credit for Servicer activity would count as $1.15), in
counties other than the Hardest Hit California Counties.

•

Servicer shall complete 75% of its obligations under the California Agreement
within two years of the Effective Date, as set forth in the Consent Judgment, and
100% ofits obligations under the California Agreement within three years ofthe
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Effective Date. Servicer shall not receive credit for any funds provided by federal
or state governmental entities, including but not limited to RAMP incentives.

• Payment for Failure to Meet Obligations under the California Agreement. If Servicer
fails to meet its obligations under the California Agreement within three years of the
Effective Date, Servicer shall pay to the California Attorney General ("AG") 50% of the
unmet commitment amount, subject to a maximum payment of$300 million with respect
to Bank of America, and a maximum payment of $200 million with respect to Wells
Fargo and JPMorgan Chase (per Servicer); except that ifthe Servicer fails to meet the
two year 75% obligation noted above, and then fails to meet the three year 100%
obligation, the Servicer shall pay to the AG an amount equal to 65% of the unmet threeyear obligation amount, subject to a maximum payment of $400 million with respect to
Bank of America, and a maximum payment of$200 million with respect to Wells Fargo
and JPMorgan Chase (per Servicer). IfServicer fails to meet both its obligations under
the California Agreement and its commitment under the General Framework for
Consumer Relief, Servicer shall pay to the AG an amount equal to the greater of (a) the
amount owed to the AG under this provision; or (b) the amount owed to the AG under the
General Framework for Consumer Relief, Section Wed) (payment provisions). The
purpose of all amounts payable hereunder is to induce Servicer to meet its obligations
under the California Agreement and its commitment under the General Framework for
Consumer Relief. The payment of such amount by Servicer to the AG shall satisfy
Servicer's obligations to the AG under both the foregoing provision of the California
Agreement and the General Framework for Consumer Relief, Section 10(d).
•

Role of the Monitor. Each quarter, the Monitor shall determine the amount of Consumer
Relief credit that Servicer has earned towards its obligations under the California
Agreement. At the one-, two-, and three-year points, the Monitor shall determine the
amount of Consumer Relief credit that Servicer has earned towards its obligations under
the California Agreement and shall determine any bonus and determine any payment
owed pursuant to the above terms. Upon request of the AG, the Monitor shall provide all
information in the Monitor's possession concerning relief provided in California by the
Servicer. In addition, the Servicer shall provide to the AG such further information
regarding relief provided in California as reasonably requested.

•

Disputes. Disputes over the Monitor's reporting with respect to the California
Agreement shall be resolved in the District Court for the District of Columbia. The AG
may enforce any liquidated payment amount in California state court.
#####
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ATTACHMENT 2
Judgment and Exhibits D, D-1 and I

See attached
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FI LED
APR - 4 2012

)
)
)
)
)

UNITED STATES OF AMERICA,
et al.,
Plaintiffs,
v.

BANK OF AMERICA CORP. et ai.,

)
)
)
)

Clark US O,strlct & Bankruptcy
cour~ lor ihe District 01 Columbia

Civil Action No. - - -

)
Defendants.

)

)
)
)
)
)

-----------------------)
CONSENT JUDGMENT

WHEREAS, Plaintiffs, the United States of America and the States of Alabama, Alaska,
Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii,
Idaho, Illinois, Indiana, Iowa, Kansas, Louisiana, Maine, Maryland, Michigan, Minnesota,
Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico,
New York, North Carolina, North Dakota, Ohio, Oregon, Rhode Island, South Carolina, South
Dakota, Tennessee, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin, Wyoming,
the Commonwealths of Kentucky, Massachusetts, Pennsylvania and Virginia, and the District of
Columbia t1led their complaint on March J2, 2012, alleging that Bank of America Corporation,
Bank of America, N.A., BAC Home Loans Servicing, LP f/kla Countrywide Home Loans
Servicing, LP, Conntrywide Home Loans, Inc., Countrywide Financial Corporation,
Countrywide Mortgage Ventures, LLC, and Countrywide Bank, FSB (collectively, for the sake

Case 1:12-cv-00361-RMC Document 151-2 Filed 05/06/14 Page 3 of 39

------------------------------------Case 1:12-cv-00361-RMC Document 11 Filed 04/04/12 Page 2 of 317

of convenience only, "Defendant") violated, among other laws, the Unfair and Deceptive Acts
and Practices laws of the Plaintiff States, the False Claims Act, the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989, the Servicemembers Civil Relief Act, and the
Bankruptcy Code and Federal Rules of Bankruptcy Procedure:
WHEREAS, the parties have agreed ro resolve their claims without the need for
litigation;
WHEREAS, Defendant has consented to entry of this Consent Judgment without trial or
adjndication of any issue of fact or law and to waive any appeal if the Consent Judgment is
entered as submitted by the parties;
WHEREAS. Defendant, by entering into this Consent Judgment, does not admit the
allegations ofthe Complaint other than those facts deemed necessary to the jurisdiction of this
Court;
WHEREAS, the intention of the United States and the States in effecting this settlement
is to remediate harms allegedly resulting fi'om the alleged unlawful conduct of the Defendant;
AND WHEREAS, Defendant has agreed to waive service of the complaint and summons
and hereby acknowledges the same;
NOW THEREFORE, without trial or adjudication of issue offac! or law, without this
Consent Judgment constituting evidence against Defendant, and upon consent of Defendant, the
Court finds that there is good and sufficient cause to enter this Consent Judgment, and that it is
therefore ORDERED, ADJUDGED, AND DECREED;

I.
I.

JURISDICTION

This Court has jurisdiction over the subject matter of this action pursuant to 28

U.S.c. §§ 1331, 1345, 1355(a), and 1367, and under 31 U.S.C. § 3732(a) and (b), and over

2
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Defendant. The Complaint stutes a claim upon which relief may be granted against Defendant.
Venue is appropriate in this District pursuantt028 U.S.C. § 139 1(b)(2) and 31 U.S.c. § 3732(a).

II.
2.

SERVICING STANDARDS

Bank of America, N.A. shall comply with the Servicing Standards, attached

hereto as Exhibit A, in accordance with their terms and Section A of Exhibit E, attached hereto.

III.

3.

FINANCIAL TERMS

Payment Settlement Amounts. Bank of America Corporation andlor its affiliated

entities shall payor cause to be paid into an interest bearing escrow account to be established for
this purpose the sum of $2,382,415,075, which sum shall be added to funds being paid by other
institutions resolving claims in this litigation (which sum shall be known as the "Direct Payment
Settlement Amount") and which sum shall be distributed in the manner and for the purposes
specified in Exhibit B. Payment shall be made by electronic funds transfer no later than seven
days after the Effective Date of this Consent Judgment, pursuant to written instructions to be
provided by the United States Department of Justice. After the required payment has been made,
Defendant shall no longer have any property right, title, interest or other legal claim in any ftmds
held in escrow. The interest bearing escrow account established by this Paragraph 3 is intended
to be a Qualified Settlement Fund within the meaning of Treasury Regulation Section 1.468B-1
of the U.S. Internal Revenue Code of 1986, as amended. The Monitoring Committee established
in Paragraph 8 shall, in its sole discretion, appoint an escrow agent ("Escrow Agent") who shall
hold and distribute funds as provided herein. All costs and expenses ofthe Escrow Agent,
including taxes, if any, shall be paid from the funds under its control, including any interest
earned on the funds.
3
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4.

Payments to Foreclosed Borrowers. In accordance with written instructions from

the State members of the Monitoring Committee, for the purposes set forth in Exhibit C, the
Escrow Agent shall transfer from the escrow account to the Administrator appointed under
Exhibit C $1,489,813,925.00 (the "Borrower Payment Amount") to enable the Administrator to
provide cash payments to borrowers whose homes were finally sold or taken in foreclosure
between and including January I, 2008 and December 31, 20 II; who submit claims for harm
allegedly arising from the Covered Conduct (as that term is defmed in Exhibit G hereto); and
who otherwise meet criteria set forth by the State members of the Monitoring Committee. The
Borrower Payment Amount and any other funds provided to the Administrator for these purposes
shall be administered in accordance with the terms set forth in Exhibit C.

5.

Consumer Relief Defendant shall provide $7,626,200,000 of relief to consumers

who meet the eligibility criteria in the forms and amounts described in Paragraphs 1·8 of Exhibit
D, and $948,000,000 of refinancing relief to consumers who meet the eligibility criteria in the
forms and amounts described in Paragraph 9 of Exhibit D, to remediate harms allegedly caused
by the alleged unlawful conduct of Defendant. Defendant shall receive credit towards such
obligation as described in Exhibit D.
IV. ENFORCEMENT

6.

The Servicing Standards and Consumer Relief Requirements, attached as Exhibits

A and D, are incorporated herein as the judgment of this Court and shall be enforced in
accordance with the authorities provided in the Enforcement Terms, attached hereto as Exhibit E.
7.

The Parties agree that Joseph A. Smith, Jr. shall be the Monitor and shall have the

authorities and perform the duties descrihed in the Enforcement Teans, attached hereto as
Exhibit E.

4
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8.

Within fifteen (15) days ofthe Effective Date of this Consent Judgment, the

participating state and federal agencies shall designate an Administration and Monitoring
Committee (the "Monitoring Committee") as described in the Enforcement Terms. The
Monitoring Committee shall serve as the representative of the participating state and federal
agencies in the administration of all aspects of this and all similar Consent Judgments and the
monitoring of compliance with it by the Defendant.

V.
9.

RELEASES

The United States and Defendant have agreed, in consideration for the tenns

provided herein, for the release of certain claims, and remedies, as provided in the Federal
Release, attached hereto as Exhibit F. The United States and Defendant have also agreed that
certain claims, and remedies are not released, as provided in Paragraph 11 of Exhibit F. The
releases contained in Exhibit F shall become effective upon payment of the Direct Payment
Settlement Amount by Defendant.
10.

The State Parties and Defendant have agreed, in consideration for the tenns

provided herein, for the release of certain claims, and remedies, as provided in the State Release,
attached hereto as Exhibit G. The State Parties and Defendant have also agreed that certain
claims, and remedies are not released, as provided in Part IV of Exhibit G. The releases
contained in Exhibit G shall become effective upon payment of the Direct Payment Settlement
Amount by Defendant.

VI.
1I.

SERVICEMEMBERS CIVIL RELIEF ACT

The United States and Defendant have agreed to resolve certain claims arising

under the Servicemembers Ci vi! Relief Act ("SCRA") in accordance with the terms provided in
Exhibit H. Any obligations undertaken pursuant to the terms provided in Exhibit H, including

5
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any obligation to provide monetary compensation to servicemembers, are in addition to the
obligations tmdertaken pursuant to the other terms oflhis Consent Judgment. Only a payment to
an individual fOT a wrongful foreclosure pursuant to the terms of Exhibit II shall be reduced by
the amount of any payment from the Borrower Payment Amount.

VII,
12.

OTHER TERMS

The United States and any State Party may withdraw from the Consent Judgment

and declare it null and void with respect to that party if the Consumer Relief Payments (as that
term is defined in Exhibit F (Federal Release)) required under this Consent Judgment are not
made and such non-payment is not cured within thirty days of written notice by the party.
13.

This Court retains jUrisdiction for the duration of this Consent Judgment to

enforce its terms. The parties may jointly seek to modii'y the terms of this Consent Judgment,
subject to the approval of this Court. This Consent Judgmenimay be modified only by order of
this Court.
14.

The Effective Date of this Cousent Judgment shall be the date on which the

Consent Judgment has been entered by the Court and has become final and non-appealable. An
order entering the Consent Judgment shall be deemed final and non-appealable for this purpose if
there is no party with a right to appeal the order on the day it is entered.
15.

This Consent Judgment shall remain in full force and effect for three and one-half

years from the date it is entered ("the Term"), at which time Defendant'S obligations under the
Consenl Judgment shall expire, except that, pursuant to Exhibit E, Bank of America, N.A. shall
submit a final Quarterly Report for the last quarter or portion thcreoffaUing within the Term and
cooperate with the Monitor's review of said report, which shall be concluded no later than six
months after the end of the Term. Defendant shall have no further obligations under this

6
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Consent Judgment six months after the expiration of the Tenn, but the Court shall retain
jurisdiction for purposes of enforcing or remedying any outstanding violations that are identified
in the final Monitor Report and that have occurred but not been cured during the Tenn.
16.

Except as otherwise agreed in Exhibit B, each party to this litigation will bear its

own costs and attorneys' fees associated with this litigation.
17.

Nothing in this Consent Judgment shall relieve Defendant of its obligation to

comply with applicable state and federal law.
18.

'Ole United States and Defendant further agree to the additional tenns contained

in Exhibit I hereto.
19.

The sum and substance of the parties' agreement and of this Consent Judgment

are reflected herein and in the Exhibits attached hereto. In the event of a conflict between the
tenns of the Exhibits and paragraphs 1-18 ofthis summary document, the terms oflhe Exhibits
shall govern,

SO ORDERED this

,

4 day of

firn-J!

,2012

UNITEDSTA

7
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Consumer Relief Requirements
Any Servicer as defined in the Servicing Standards set fOlth in Exhibit A to this
Consent Judgment (hereinafter "Servicer" or "Participating Servicer") agrees that it will
not implement any ofthe Consumer Relief Requirements described herein through
policies that are intended to (i) disfavor a specific geography within or among states that
are a party to the Consent Judgment or (ii) discriminate against any protected class of
borrowers. This provision shall not preclude the implementation of pilot programs in
particular geographic areas.
Any discussion of property in these Consumer Relief Requirements, including
any discussion in Table I or other documents attached hereto, refers to a 1-4 unit singlefamily property (hereinafter, "Property" or collectively, "Properties").
Any consumer relief guidelines or requirements that are found in Table I or other
documents attached hereto, are hereby incorporated into these Consumer Relief
Requirements and shall be afforded the same deference as ifthey were written in the text
below.
For the avoidance of doubt, subject to the Consumer Relief Requirements
described below, Servicer shall receive credit for consumer relief activities with respect
to loans insured or guaranteed by the U.S. Department of Housing and Urban
Development, U.S. Depattment of Veterans Affairs, or the U.S. Department of
Agriculture in accordance with the terms and conditions herein, provided that nothing
herein shall be deemed to in any way relieve Servicer of the obligation to comply with
the requirements ofthe U.S. Department of Housing and Urban Development, U.S.
Depattment of Veterans Affairs, and the U.S. Department of Agriculture with respect to
the servicing of such loans.
Servicer shall not, in the ordinary course, require a borrower to waive or release
legal claims and defenses as a condition of approval for loss mitigation activities under
these Consumer Relief Requirements. However, nothing herein shall preclude ServiceI'
from requiring a waiver or release of legal claims and defenses with respect to a
Consumer Relief activity offered in connection with the resolution of a contested claim,
when the borrower would not otherwise have received as favorable terms or when the
borrower receives additional consideration.
Programmatic exceptions to the crediting available for the Consumer Relief
Requirements listed below may be granted by the Monitoring Committee on a case-bycase basis.
To the extent a Servicer is responsible for the servicing of a mortgage loan to
which these Consumer Relief Requirements may apply, the Servicer shall receive credit
for all consumer relief and refinancing activities undertaken in connection with such
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mortgage loan by any of its subservicers to the same extent as if Servicer had undertaken
such activities itself:
I. First Lien Mortgage Modifications
a. Servicer will receive credit under Table I, Section I, for first-lien
m0l1gage loan modifications made in accordance with the guidelines set
f0l1h in this Section 1.
b. First liens on occupied 1 Properties with an unpaid principal balance
CUPB") prior to capitalization at or below the highest GSE conforming
loan limit cap as of January 1,2010 shall constitute at least 85% of the
eligible credits for first liens (the "Applicable Limits").
c. Eligible borrowers must be at least 30 days delinquent or otherwise
qualify as being at imminent risk of default due to borrower's financial
situation.
d. Eligible borrowers' pre-modification loan-to-value ratio ("LTV") is
greater than 100%.
e. Post-modification payment should target a debt-to-income ratio ("OTI,,)2
of 31 % (or an affordability measurement consistent with HAMP
guidelines) and a modified LTV 3 of no greater than 120%, provided that
eligible borrowers receive a modification that meets the following terms:
I.
11.

Payment of principal and interest must be reduced by at least 10%.
Where LTV exceeds 120% at a DTI of3I%, principal shall be
reduced to a LTV of 120%, subject to a minimum OTI of25%
(which minimum may be waived by Servicer at Servicer's sole

If a Servicer holds a mortgage loan but does not service or control the servicing
rights for such loan (either through its own servicing operations or a subservicer),
then no credit shall be granted to that Servicer for consumer relief and refinancing
activities related to that loan.
Servicer may rely on a borrower's statement, at the time of the modification
evaluation, that a Property is occupied or that the borrower intends to rent or reoccupy the property.
2

Consistent with HAMP, DTI is based on first-lien mortgage debt only. For nonowner-occupied properties, Servicer shall consider other appropriate measures of
affordability.

3

For the purposes of these guidelines, LTV may be determined in accordance with
HAMPPRA.
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discretion), provided that for investor-owned loans, the LTV and
DTI need not be reduced to a level that would convert the
modification to net present value CNPV") negative.

f.

DTI requirements may be waived for first lien mortgages that are 180 days
or more delinquent as long as payment of principal and interest is reduced
by at least 20% and LTV is reduced to at least 120%.

g. Servicer shall also be entitled to credit for any amounts of principal
reduction which lower LTV below 120%.
h. When Servicer reduces principal on a first lien mortgage via its
proprietary modification process, and a Participating Servicer owns the
second lien m0l1gage, the second lien shall be modifIed by the second lien
owning Pm1icipating Servicer in accordance with Section 2.c.i below,
provided that any Participating Servicer other than the fIve largest
servicers shall be given a reasonable amount oftime, as determined by the
Monitor, after that Participating Servicer's Start Date to make system
changes necessary to participate in and implement this requirement.
Credit for such second lien mortgage write-downs shall be credited in
accordance with the second lien percentages and cap described in Table I,
Section 2.
I.

In the event that, in the first 6 months after Servicer's Start Date (as
defIned below), Servicer temporarily provides forbearance or conditional
forgiveness to an eligible bOlTower as the Servicer ramps up use of
principal reduction, Servicer shall receive credit for principal reduction on
such modifications provided that (i) Servicer may not receive credit for
both the forbearance and the subsequent principal reduction and (ii)
Servicer will only receive the credit for the principal reduction once the
principal is actually forgiven in accordance with these Consumer Relief
Requirements and Table I.

J.

Eligible modifications include any modification that is made on or after
Servicer's Start Date, including:
I.

Write-offs made to allow for refinancing under the FHA Short
Refinance Program;

ii. Modifications under the Making Home Affordable Program
(including the I-lome Affordable Modification Program CHAMP")
Tier I or Tier 2) or the Housing Finance Agency Hardest Hit Fund
("HFA Hardest Hit Fund") (or any other federal program) where
principal is forgiven, except to the extent that state or federal funds
paid to Servicer in its capacity as an investor are the source of a
Servicer's credit claim.
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iii. Modifications under other proprietary or other government
modification programs, provided that such modifications meet the
guidelines set forth herein 4
2. Second Lien Portfolio Modifications
a. Servicer is required to adhere to these guidelines in order to receive credit
under Table I, Section 2.
b. A write-down of a second lien mortgage will be creditable where such
write-down facilitates either (a) a first lien modification that involves an
occupied Property for which the borrower is 30 days delinquent or
otherwise at imminent risk of default due to the borrower's financial
situation; or (b) a second lien modification that involves an occupied
Property with a second lien which is at least 30 days delinquent or
otherwise at imminent risk of default due to the borrower's financial
situation.
4

Two examples are hereby provided. Example 1: on a mortgage loan at 175% LTV, when a Servicer
(in its capacity as an investor) extinguishes $75 of principal through the HAM? Principal Reduction
Alternative C'PRA") modification in order to bring the LTV down to 100 1%. if the Servicer receives
$28.10 in PRA principal reduction incentive payments hom the U.S. Department ofille Treasury "for
that extinguishment, then the Servicer may claim $46:90 of principal reduction for credit under these
Consumer Relief Requirements:

LTV Reduction Band:
175%LTV to 140% LTV
140% LTV to 115% LTV
115%LTV to 105% LTV
I05%LTVto 100% LTV
Total:

HAMP-PRA Incentive Amount
Received:
$10.50 (35% LTV * $0.30)
$11.30 (25% LTV' $0.45)
$6.30 (10% LTV' $0.63)
None (no credit bela\\' 105% LTV)
$28.10

Allowable Settlement Credit:
$24.50 ((35% LTV -$10.50) , $1.00)
$13.70 ((25% LTV-$I 1.30)' $1.00)
$3.70 ((10% LTV-$6.30)' $1.00)
$5.00 (5% LTV' $1.00)
$46.90

Example 2: on a mortgage loan at 200% LTV, when a Serviccr (in its capacity as an investor)
extinguishes $100 orprincipal through a HAMP-PRA modification in order lo bring the LTV down to
100%, if the Servicer receives $35.60 in PRA principal reduction incentive payments Ih)m Treasury
for that extinguishment. thcn although the Servicer would havc funded $64.40 in principal reduction
on that loan, the Servicer may claim $55.70 of principal reduction for credit under these Consumer
Relief Requirements:

LTV Reduction Band:
200% LTV to 175% LTV
175%LTVto 140% LTV
140% LTV to 115% LTV
115% LTV to 105% LTV
l05%LTV to 100%LTV
Total:

HAMP-PRA Incentive Amount
Received:
$7.50 (25% LTV * $0.30)
$10.50 (35% LTV '$0.30)
$11.30 (25% LTV' $0.45)
$6.30 (10% LTV' $0.63)
None (no credit below 105% LTV)
$35.60
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Allowable Settlement Credit:
$8.80 ((25% LTV-$7.50)' $0.50)
$24.50 ((35% LTV-$10.50)' $1.00)
$13.70 ((25% LTV -$11.30) , $1.00)
$3.70 ((10% LTV-$6.30)' $1.00)
$5.00 (5% LTV' $1.00)
$55.70
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c. Required Second Lien Modifications:
I.

Servicer agrees that it must write down second liens consistent
with the following program until its Consumer Relief Requirement
credits are fulfilled:
I. A write-down of a second lien mortgage will be creditable
where a successful first lien modification is completed by a
Participating Servicer via a servicer's proprietary, nonHAMP modification process, in accordance with Section 1,
with the first lien modification meeting the following
criteria:
a. Minimum 10% payment reduction (principal and
interest);
b. Income verified;
c. A UPB at or below the Applicable Limits; and
d. Post-modification DTI' between 25% and 31 %.
2. If a Participating Servicer has completed a successful
proprietary first lien modification and the second lien loan
amount is greater than $5,000 UPB and the current monthly
payment is greater than $100, then:
a. Servicer shall extinguish and receive credit in
accordance with Table I, Section 2.iii on any
second lien that is greater than 180 days delinquent.
b. Otherwise, Servicer shal1 solve for a second lien
payment utilizing the HAMP Second Lien
Modification Program ("2MP") logic used as of
January 26, 2012.
c. Servicer shall use the following payment waterfall:

,

I.

Forgiveness equal to the lesser of (a)
achieving I I 5% combined loan-to-value
ratio ("CL TV") or (b) 30% UPB (subject to
minimum forgiveness level); then

II.

Reduce rate until the 2MP payment required
by 2MP logic as of January 26, 2012; then

Consistent with HAMP, DTI is based on first-lien mortgage debt only. For nonowner-occupied properties, Servicer shall consider other appropriate measures of
affordability.
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111.

Extend term to "2MP Term" (greater of
modified first or remaining second).

d. Servicer shall maintain an 110 product option
consistent with 2MP protocols.
d. Eligible second lien modifications include any modification that is made
on or after Servicer's Start Date, including:
I.

Principal reduction or extinguishments through the Making Home
Affordable Program (including 2MP), the FHA Short Refinance
Second Lien ("FHA2LP") Program or the HFA Hardest Hit Fund
(or any other federal program), except (to the extent) that state or
federal funds are the source of a Servicer's credit claim.

11.

Second lien write-downs or extinguishments completed under
proprietary modification programs, are eligible, provided that such
write-downs or extinguishments meet the guidelines as set forth
herein.

e. Extinguishing balances of second liens to support the future ability of
individuals to become homeowners will be credited based on applicable
credits in Table 1.
3. Enhanced Borrower Transitional Funds
Servicer may receive credit, as described in Table 1, Section 3, for
providing additional transitional funds to homeowners in connection with
a short sale or deed-in-lieu of foreclosure to homeowners for the amount
above $1,500.
4. Short Sales
a. As described in the preceding paragraph, Servicer may receive credit for
providing incentive payments for borrowers on or after Servicer's Start
Date who are eligible and amenable to accepting such payments in return
for a dignified exit from a Property via short sale or similar program.
Credit shall be provided in accordance with Table I, Section 3.i.
b. To facilitate such short sales, Servicer may receive credit for extinguishing
second liens on or after Servicer's Start Date under Table 1, Section 4.
c. Short sales through the Home Affordable Foreclosure Alternatives
(HAFA) Program or any HFA Hardest Hit Fund program or proprietary
programs closed on or after Servicer's Start Date are eligible.
d. Servicer shall be required to extinguish a second lien owned by Servicer
behind a successful short sale/deed-in-lieu conducted by a Participating
Servicer (provided that any Participating Servicer other than the five
largest servicers shall be given a reasonable amount oftime, as determined
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by the Monitor, after their Stmi Date to make system changes necessary to
participate in and implement this requirement) where the first lien is
greater than 100% LTV and has a UPB at or below the Applicable Limits,
until Servicer's Consumer Relief Requirement credits are fulfilled. The
first lien holder would pay to the second lien holder 8% ofUPB, subject to
a $2,000 floor and an $8,500 ceiling. The second lien holder would then
release the note or lien and waive the balance.
5. Deficiency Waivers
a. Servicer may receive credit for waiving deficiency balances if not eligible
for credit under some other provision, subject to the cap provided in the
Table 1, Section S.i.
b. Credit for such waivers of any deficiency is only available where Servicer
has a valid deficiency claim, meaning where Servicer can evidence to the
Monitor that it had the ability to pursue a deticiency against the borrower
but waived its right to do so after completion of the foreclosure sale.
6. Forbearance for Unemployed Borrowers
a. Servicer may receive credit for forgiveness of payment of arrearages on
behalf of an unemployed borrower in accordance with Table 1, Section 6.i.
b. Servicer may receive credit under Table I, Section 6.ii., for funds
expended to finance principal forbearance solutions for unemployed
borrowers as a means of keeping them in their homes until such time as
the borrower can resume payments. Credit will only be provided
beginning in the 7th month of the forbearance under Table I, Section 6.ii.
7. Anti-Blight Provisions
a. Servicer may receive credit for certain anti-blight activities in accordance
with and subject to caps contained in Table I, Section 7.
b. Any Property value used to calculate credits for this provision shall have a
property evaluation meeting the standards acceptable under the Making
Home Affordable programs received within 3 months of the transaction.
8. Benefits for Servicemembers
a. Short Sales
I.

Servicer shall, with respect to owned portfolio first liens, provide
servicemembers who qualify for SCRA benefits ("Eligible
Servicemembers") a short sale agreement containing a
predetermined minimum net proceeds amount ("Minimum Net
Proceeds") that Servicer will accept for short sale transaction upon
receipt of the listing agreement and all required third-party
approvals. The Minimum Net Proceeds may be expressed as a
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fixed dollar amount, as a percentage of the current market value of
the property, or as a percentage ofthe list price as approved by
Servicer, After providing the Minimum Net Proceeds, Servicer
may not increase the minimum net requirements above the
Minimum Net Proceeds amount until the initial short sale
agreement termination date is reached (not less than 120 calendar
days from the date of the initial short sale agreement), Servicer
must document subsequent changes to the Minimum Net Proceeds
when the short sale agreement is extended,
Eligible Servicemembers shall be eligible for this short sale
program if: (a) they are an active duty full-time status Eligible
Servicemember; (b) the property securing the mOltgage is not
vacant or condemned; (c) the property securing the mOltgage is the
Eligible Servicemember's primary residence (or, the property was
his or her principal residence immediately before he or she moved
pursuant to a Permanent Change of Station ("PCS") order dated on
or after October I, 20 I 0; (d) the Eligible Servicemember
purchased the subject primary residence on or after July 1,2006
and before December 31,2008; and (e) the Eligible
Servicemember relocates or has relocated from the subject
property not more than 12 months prior to the date of the short sale
agreement to a new duty station or home port outside a 50-mile
radius of the Eligible Servicemember's former duty station or
home port under a PCS. Eligible Servicemembers who have
relocated may be eligible ifthe Eligible Servicemember provides
documentation that the property was their principal residence prior
to relocation or during the 12-month period prior to the date ofthe
short sale agreement.

11,

b. Short Sale Waivers
I,

11,

If an Eligible Servicemember qualifies for a short sale hereunder
and sells his or her principal residence in a short sale conducted in
accordance with Servicer's then customary short sale process,
Servicer shall, in the case of an owned portfolio first lien, waive
the additional amount owed by the Eligible Servicemember so long
as it is less than $250,000.
Servicer shall receive credit under Table I, Section 4, for
mandatory waivers of amounts under this Section 8.b.

c. With respect to the refinancing program described in Section 9 below,
Servicer shall use reasonable effOIts to identify active servicemembers in
its owned portfolio who would qualify and to solicit those individuals for
the refinancing program.
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9. Refinancing Program
a. Servicer shall create a refinancing program for current borrowers.
Servicer shall provide notification to eligible borrowers indicating that
they may refinance under the program described herein. The minimum
occupied PropeIiy eligibility criteria for such a program shall be:
I. The program shall apply only to Servicer-owned first lien
mortgage loans.
ii. Loan must be current with no delinquencies in past 12 months.
iii. Fixed rate loans. ARMS, or 110s are eligible ifthey have an initial
period of 5 years or more.
iv. Current LTV is greater than 100%.
v. Loans must have been originated prior to January 1,2009.
VI. Loan must not have received any modification in the past 24
months.
VII. Loan must have a current interest rate of at least 5.25 % or PMMS
+ 100 basis points, whichever is greater.
viii. The minimum difference between the current interest rate and the
offered interest rate under this program must be at least 25 basis
points or there must be at least a $100 reduction in monthly
payment.
ix. Maximum UPB will be an amount at or below the Applicable
Limits.
x. The following types of loans are excluded from the program
eligibility:
1. FHAIVA
2. Property outside the 50 States, DC, and Puerto Rico
3. Loans on Manufactured I-Iomes
4. Loans for borrowers who have been in bankruptcy anytime
within the prior 24 months
5. Loans that have been in foreclosure within the prior 24
months
b. The refinancing program shall be made available to all borrowers fitting
the minimum eligibility criteria described above in 9.a. Servicer will be
fi'ee to extend the program to other customers beyond the minimum
eligibility criteria provided above and will receive credit under this
Agreement for such refinancings, provided that such customers have an
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LTV of over 80%, and would not have qualified for a refinance under
Servicer's generally-available refinance programs as of September 30,
201 I. Notwithstanding the foregoing, Servicer shall not be required to
solicit or refinance borrowers who do not satisfy the eligibility criteria
under 9.a above. In addition, Servicer shall not be required to refinance a
loan under circumstances that, in the reasonable judgment ofthe Servicer,
would result in Troubled Debt Restructuring CTDR") treatment. A letter
to the United States Securities and Exchange Commission regarding TDR
treatment, dated November 22,2011, shall be provided to the Monitor for
reVIew.

c. The structure of the refinanced loans shall be as follows:
I.

Servicer may offcr refinanced loans with reduced rates either:
1. For the life of the loan;

2. For loans with current interest rates above 5.25% or PMMS
+ 100 basis points, whichever is greater, the interest rate
may be reduced for 5 years. After the 5 year fixed interest
rate period, the rate will return to the preexisting rate
subject to a maximum rate increase of 0.5% annually; or
3. For loans with an interest rate below 5.25% or PMMS +
100 basis points, whichever is greater, the interest rate may
be reduced to obtain at least a 25 basis point interest rate
reduction or $100 payment reduction in monthly payment,
for a period of 5 years, followed by 0.5% annual interest
rate increases with a maximum ending interest rate of
5.25% or PMMS + 100 basis points.
II.

The original term ofthe loan may be changed.

Ill.

Rate reduction could be done through a modification of the
existing loan terms or refinance into a new loan.

IV.

New term of the loan has to be a fully amortizing product.

v. The new interest rate will be capped at 100 basis points over the
PMMS rate or 5.25%, whichever is greater, during the initial rate
reduction period.
d. Banks fees and expenses shall not exceed the amount of fees charged by
Banks under the current Home Affordable Refinance Program ("HARP")
guidelines.
e. The program shall be credited under these Consumer Relief Requirements
as follows:
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I.

Credit will be calculated as the difference between the preexisting
interest rate and the offered interest rate times UPB times a
multiplier.

ii. The multiplier shall be as follows:
1. If the new rate applies for the life ofthe loan. the multiplier
shall be 8 for loans with a remaining term greater than 15
years, 6 for loans with a remaining term between 10 and 15
years and 5 for loans with a remaining term less than 10
years.
2. If the new rate applies tor 5 years, the multiplier shall be 5.
f.

Additional dollars spent by each Servicer on the refinancing program
beyond that Servicer's required commitment shall be credited 25% against
that Servicer's first lien principal reduction obligation and 75% against
that Servicer's second lien principal reduction obligation, up to the limits
set forth in Table 1.

10. Timing, Incentives, and Payments
a. For the consumer relief and refinancing activities imposed by this
Agreement, Servicer shall be entitled to receive credit against Servicer's
outstanding settlement commitments for activities taken on or after
Servicer's stmi date, March 1,2012 (such date, the "Start Date").
b. Servicer shall receive an additional 25% credit against Servicer's
outstanding settlement commitments for any first or second lien principal
reduction and any amounts credited pursuant to the retinancing program
within 12 months ofServicer's Stali Date (e.g., a $1.00 credit for Servicer
activity would count as $1.25).
c. Servicer shall complete 75% of its Consumer Relief Requirement credits
within two years of the Servicer's Start Date.
d. If Servicer fails to meet the commitment set forth in these Consumer
Relief Requirements within three years ofServicer's Stali Date, Servicer
shall pay an amount equal to 125% ofthe unmet commitment amount;
except that if Servicer fails to meet the two year commitment noted above,
and then fails to meet the three year commitment, the Servicer shall pay an
amount equal to 140% of the unmet three-year commitment amount;
provided, however, that if Servicer must pay any Paliicipating State for
failure to meet the obligations of a state-specific commitment to provide
Consumer Relief pursuant to the terms of that commitment, then
Servicer's obligation to pay under this provision shall be reduced by the
amount that such a Participating State would have received under this
provision and the Federal portion ofthe payment attributable to that
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Participating State. The purpose of the 125% and 140% amounts is to
encourage Servicer to meet its commitments set forth in these Consumer
Relief Requirements.
11. Applicable Requirements
The provision of consumer reliefby the Servicer in accordance with this Agreement
in connection with any residential m0l1gage loan is expressly subject to, and shall be
interpreted in accordance with, as applicable, the terms and provisions of the Servicer
Participation Agreement with the u.S. Department of Treasury, any servicing
agreement, subservicing agreement under which Servicer services for others, special
servicing agreement, mortgage or bond insurance policy or related agreement or
requirements to which Servicer is a party and by which it or its servicing affiliates are
bound pertaining to the servicing or ownership of the mortgage loans, including
without limitation the requirements, binding directions, or investor guidelines of the
applicable investor (such as Fannie Mae or Freddie Mac), mortgage or bond insurer,
or credit enhancer, provided, however, that the inability of a Servicer to offer a type,
form or feature ofthe consumer relief payments by virtue of an Applicable
Requirement shall not relieve the Servicer of its aggregate consumer relief obligations
imposed by this Agreement, i.e., the Servicer must satisfy such obligations through
the offer of other types, forms or features of consumer relief payments that are not
limited by such Applicable Requirement.
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EXHIBIT D-l
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Table 1I
Menn Item

Credit Towards Settlement

Credit Cap

Consumer Relief Funds

1. First Lief! Mortgage
Modification 2

Minimum 30%
Jar First Lien
3
Mods (which
can be reduced
by 2.5% of
overall conSllmer
relieJfill1dsfor
excess
refinancing
program credits
above the
minimum amount
required)

PORTFOLIO LOANS

I.

First lien principal
forgiveness modification

LTV </= 175%: $1.00 Writedown=$1.00 Credit
LTV> 175%: $1.00 Writedown=$0.50 Credit (for only
the portion of principal
forgiven over 175%)

ii. Forgiveness of forbearance
amounts on existing
moditlcations

$1.00 Write-down=$OAO
Credit

Max 12.5%

I Where applicable. the number of days of delinquency will be determined by the number of days a loan is
delinquent at the start orthe earlier of the first or second lien modification process. For example, if a borrower
applies fe)J" a first lien principal reduction on February 1,2012, then any delinquency determination for a later second
lien modification made pursuant to the terms of this Agreement \vill be based on the number of days the second lien
was delinquent as of Febnmry 1,2012.
2 Credit for all modifications is determined hom the date the modiJication is approved or communicated to the
borro\ver. "Iowever, no credits shall be credited unless the payments on the modi fication are current as of 90 days
following the implementation of the modification, including any trial period, except if the failure to make payments
on the modi fication within the 90 day period is due to unemployment or reduced hours, in v·,.hich case Servicer shall
receive credit provided that Servicer has reduced the principal balance on the loan. Eligible Modifications will
include any modification that is completed on or after the Start Date, as long as the loan is current 90 days after the
modification is implemented.
3 All minimum and maximum percentages refer to a percentage of total consumer relief funds.
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Menu Item

iii. Earned forgiveness over a
period of no greater than 3
years - provided
consistent with PRA

Credit Towards Settlement

Credit Cap

LTV </= 175%: $1.00 Writedown=$.85 Credit
LTV> 175%: $1.00 Writedown=$0.45 Credit (for only
the portion of principal
forgiven over 175%)

SERVICE FOR OTHERS
iv. First lien principal
forgiveness modification
on investor loans
(forgiveness by investor)
v. Earned forgiveness over a

period of no greater than 3
years - provided
consistent with PRA

$1.00 Write-down=$0.45
Credit

LTV </= 175%: $1.00 Writedown=$.40 Credit
LTV> 175%: $1.00 Writedown=$0.20 Credit (for only
the portion of principal
forgiven over 175%)
Minimum 01"60%
for r' and 21ld
Lien Mods (which
can be reduced by
J0% "I" overall
conSllmer relief
jitnds for excess
refinancing
program credits
above the
minimum
amounts
required)

2. Second Lien Portfolio
Modifications

1.

Performing Second Liens
(0-90 days delinquent)

$1.00 Write-down=$0.90
Credit
DI-2
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Menu Item

Credit Towards Settlement

II. Seriously Delinquent
Second Liens
(>90-179 days delinquent)
iii. Non-Performing Second
Liens (180 or more days
delinquent)

$1.00 Writedown~$0.50

Credit

$1.00 Write-down~$O.1 0
Credit

3. Enhanced Borrower
Transitional Funds
I.

ii.

Max 5%

Servicer Makes
Payment

$1.00 Payment~$1.00 Credit
(for the amount over $1,500)

Investor Makes
Payment (non-GSE)

$1.00 Payment~0.45 Credit
(for the amount over the
$1,500 average payment
established by Fannie Mae and
Freddie Mac)

4. Short Sales/Deeds in Lieu

I.

11.

Ill.

IV.

Credit Cap

Servicer makes
payment to unrelated
2"" lien holder for
release of 2"d lien

$1.00

Servicer forgives
deficiency and releases
lien on I st lien
Portfolio Loans

$1.00 Write-dowIF$0.45
Credit

Investor forgives
deficiency and releases
lien on I st Lien
investor loans

$1.00 Write-down~$0.20
Credit

Payment~$1.00

Forgiveness of
deficiency balance and
release of lien on
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Menn Item
Portfolio Second Liens
Performing Second
Liens
(0-90 days
delinquent)
Seriously
Delinquent Second
Liens
(>90- I 79 days
delinquent)
Non-Performing
Second Liens (J 80
or more days
delinquent)

Credit Towards Settlement

$1 .00 Write-down~$0.90
Credit

$1.00 Write-down~$0.50
Credit

$1.00 Write-down~$O.1 0
Credit

5. Deficiency Waivers

1.

Deficienc; waived on
1st and 2" liens loans

Credit Cap

Max 10%
$1.00 Write-down~$O.lO
Credit

6. Forbearance for unemployed

homeowners
i.

Servicer forgives
payment an·earages on
behalf of borrower

11.

Servicer facilitates
traditional forbearance
program

$ 1.00 new
Credit

forgiveness~$ 1.00

$1.00 new forbearance
$0.05 Credit

7. Anti-Blight Provisions

i.

Forgiveness of
principal associated
with a property where
Servicer does not
pursue foreclosure

~

Max 12%

$1.00 property
value~$O.5 0 Credit
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Menu Item
II.

Ill.

Cash costs paid by
Servicer for
demolition of property
REO properties
donated to accepting
municipalities or nonprofits or to disabled
servicemembers or
relatives of deceased

Credit Towards Settlement
$1.00

Payment~$I.OO

$1.00 property
Credit

Credit

value~$1.00

servicemembers

DI-5

Credit Cap
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EXHIBIT I
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BANK OF AMERICAICOUNTRYWIDE SETTLEMENT AGREEMENT

l. Financial Terms. Total settlement obligation of$3,232,415,075.00 ("BOAlCFC
Settlement Amount"), in the manner provided below and subject to the terms and
conditions provided herein.
a. Pursuant to Paragraph 3 of the Consent Judgment, $2,382,415,075.00 ("Initial
BOAlCFC Settlement Payment") shall be paid by electronic funds transfer no
later than seven days after the Effective Date of the Consent Judgment, in
accordance with written instructions to be provided by the United States
Department of Justice ("DOJ"), and shall be distributed in the manner and for
the purposes identified in Paragraph I of Exhibit B to the Consent Judgment.
b. BOA/CFC shall also be responsible for their share of attorneys' fees for qui
tam relators.
c. $850,000,000.00 ("Deferred BOA/CFC Settlement Payment") shall be paid by
electronic funds transfer no later than thirty days after the third anniversary of
the Effective Date of the Consent Judgment (or, if a request for a Certification
of Compliance is pending at that time or if BOA/CFC are exercising their
right to cure pursuant to Paragraph 4.c, thirty days after such request is denied
and any dispute with respect to such denial is resolved or thirty days after
BOA/CFC have failed to cure such deficiency), in accordance with written
instructions to be provided by DOJ, to be deposited, subject to 28 U.S.c. §
527 (Note), into the Federal Housing Administration's ("FHA") Capital
Reserve Account in the manner and for the purposes identified in Paragraph
I.a.i of Exhibit B to the Consent Judgment, except that:
1.

As provided in Paragraph 3.a, BOAlCFC shall have no obligation
to make the Deferred BOAlCFC Settlement Payment if the
Monitor has issued a Certification of Compliance pursuant to
Paragraph 4.a; and

11.

As provided in Paragraph 3.b, BOA/CFC shall have an obligation
to make only a partial Deferred BOA/CFC Settlement Payment if
the Monitor has issued a Certification of Partial Compliance
pursuant to Paragraph 4.b.

2. Settlement Loan Modification Program. BOAlCFC shall conduct a one-time
nationwide modification program to be offered to underwater borrowers with
economic hardship on first-lien loans ("Settlement Loan Modification Program").
a. BOAlCFC shall solicit, in accordance with the Settlement Loan Modification
Program Solicitation Requirements, all Potentially Eligible Borrowers with
mortgages meeting conditions (i) through (v) in the definition of Eligible
Mortgage in Paragraph 7.d.
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b. As of the Effective Date of the Consent Judgment, BOAlCFC shall defer any
foreclosure sale on a Potentially Eligible Borrower with a mortgage meeting
conditions (i) through (v) in the definition of Eligible Mortgage in Paragraph
7.d until the Settlement Loan Modification Program Solicitation Requirements
have been completed with respect to that borrower.
c. Borrowers with mortgages meeting conditions (i) through (v) in the definition
of Eligible Mortgage in Paragraph 7.d who are not Potentially Eligible
Borrowers may apply for a Settlement Loan Modification. However,
BOAlCFC are not required to solicit such borrowers.
d. Unless otherwise required by law, BOAICFC shall require only the Required
Documentation, consistent with the FHA's verification of income standards,
in connection with an application for a Settlement Loan Modification.
e. Subject to Paragraph 2.f, and notwithstanding whether BOAICFC have
satisfied their minimum requirement under Part I of the Consumer Relief
Requirements, BOAICFC shall provide a Settlement Loan Modification to any
borrower (other than a borrower who chooses not to provide written consent
under Paragraph 2.h) who holds an Eligible Mortgage and who satisfies the
conditions for the offer set forth in Paragraphs 7.g-h and accepts the offer
(unless such borrower is not a Potentially Eligible Borrower and BOAlCFC
no longer own the mortgage servicing rights for the relevant loan).
f.

Borrowers who qualify for and accept a Settlement Loan Modification shall
get a trial offer. If the borrower remains current for ninety days following
commencement of the trial, the loan modification shall, on written acceptance
by the borrower, become permanent and BOAlCFC shall return the loan to
nonnal servicing. BOAlCFC shall promptly, after successful completion of
the trial, send the borrower documentation of the modification for acceptance
of the modification by the borrower.

g. The Settlement Loan Modification Program shall use the United States
Department of the Treasury's ("Treasury") Net Present Value Model,
including any amendments thereto.
h. With respect to any borrower who has ever been eligible to be referred to
foreclosure consistent with the requirements of the Home Affordable
Modification Program ("HAMP") and, with written consent (it being
understood that, so long as the borrower states he or she consents to be
evaluated under the Settlement Loan Modification Program in lieuofHAMP
and such statement is reflected by BOAlCFC in their servicing system or
mortgage file, such written consent will be obtained only from borrowers who
enter into a final modification agreement under the Settlement Loan
Modification Program), any other borrower who is eligible for HAMP,
BOAICFC may, in lieu of any evaluation of such borrower under HAMP
TIER 1 or TIER 2, evaluate such borrower under the Settlement Loan
1-2
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Modification Program. With respect to any borrower potentially eligible for
both RAMP and the Settlement Loan Modification Program, (i) BOAICFC
agree to provide internal Quality Assurance ("QA") coverage to the loans
subject to the terms of this Agreement and potentially eligible for RAMP
(which include RAMP TIER I and, once effective, RAMP TIER 2) (the
"RAMP Eligible Loans"), substantially similar to QA coverage for loans
eligible for the Making Rome Affordable ("MRA") program; (ii) BOAICFC
agree to allow Treasury and its compliance agent for the MRA program the
right to review the nature and scope of testing, results ofthe testing, and the
execution of remediation plans derived from the testing on the RAMP Eligible
Loans; (iii) BOAlCFC agree to implement any reasonable recommendations
from Treasury and its compliance agent to improve the QA testing of the
RAMP Eligible Loans; and (iv) BOAICFC shall provide a monthly report to
Treasury detailing (A) the aggregate number of borrowers who have accepted
a modification uuder the Settlement Loan Modification Program, both on a
monthly basis and a cumulative basis (excluding those identified in response
to clause (B)); (B) the aggregate number of borrowers who consented to be
evaluated for a modification uuder the Settlement Loan Modification Program
in lieu of a RAMP TIER I or TIER 2 modification and accepted a
modification under the Settlement Loan Modification Program, both on a
monthly basis and a cumulative basis; and (C) the cumulative number of
completed Settlement Loan Modification Program modifications from (A) and
(B) that are still outstanding and current (defined as not more than 59 days
past due) as of such month. Notwithstanding the foregoing, any borrower
whose consent is required to be evaluated for the Settlement Loan
Modification Program in lieu of evaluation of such borrower under RAMP
TIER I or TIER 2 may, if such borrower is denied a Settlement Loan
Modification, thereafter request to be evaluated for RAMP TIER I or TIER 2.
1.

Settlement Loan Modifications shall be treated as Qualified Loss Mitigation
Plan modifications.

J.

Notwithstanding any provision in this Agreement to the contrary, credit for
obligations with respect to the Deferred BOAICFC Settlement Payment shall
be provided for first-lien principal forgiven and shall be calculated in
accordance with Exhibit D to the Consent Judgment. Credit shall be provided
for first-lien principal forgiven, whether under the Settlement Loan
Modification Program or otherwise. BOAICFC shall begin to receive credit
against the Deferred BOAICFC Settlement Payment once they exceed their
minimum requirement under Part I of the Consumer Relief Requirements
(i.e., 30% of total consumer relieffuuds, subject to a reduction of2.5% as a
result of excess refinancing program credits); provided, however, that
BOAICFC shall retain, in their sole discretion, the right to apply first-lien
principal forgiven in excess of their minimum requirement uuder Part 1 of the
Consumer Relief Requirements to other aspects of the Consumer Relief
Requirements.
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3. Satisfaction of Obligations.
a. If the Monitor issues a Certification of Compliance pursuant to Paragraph 4.a,
BOAICFC shall be deemed to have satisfied their obligation under Paragraph
1.c.
b. If the Monitor issues a Certification of Partial Compliance pursuant to
Paragraph 4.b, BOAlCFC shall be deemed to have partially satisfied their
obligation under Paragraph 1.c. If the Monitor issues a Certification of Partial
Compliance pursuant to Paragraph 4.b, the amount owed under Paragraph I.c
shall be reduced by the amount that BOA/CFC exceeded their minimum
requirement under Part I of the Consumer Relief Requirements.
4. Compliance. BOA/CFC may request that the Monitor issue a Certification of
Compliance or Certification of Partial Compliance at any time before thirty days
after the third anniversary of the Effective Date of the Consent Judgment. In
connection with such request, BOA/CFC may inform the Monitor that BOAICFC
have complied with the conditions required for the issuance of the applicable
Certification of Compliance or Certification of Partial Compliance, as set forth in
Paragraphs 4.a-b. The Monitor shall act expeditiously to determine if such a
Certification of Compliance or Certification of Partial Compliance is warranted
and may take steps necessary to verify that the conditions required for the
issuance of the applicable Certification of Compliance or Certification of Partial
Compliance have been satisfied, using methods consistent with Exhibit E to the
Consent Judgment (Enforcement Terms). The Monitor and BOA/CFC shall work
together in good faith to resolve any disagreements or discrepancies with respect
to a Certification of Compliance or Certification of Partial Compliance. In the
event that a dispute cannot be resolved, the Monitor or BOA/CFC may petition
the Court for resolution in accordance with Section G of Exhibit E to the Consent
Judgment (Enforcement Terms).

a. The Monitor shall issue a Certification of Compliance if BOAICFC (i)
materially complied with the Settlement Loan Modification Program
Solicitation Requirements; (ii) provided a Settlement Loan Modification to
materially all Potentially Eligible Borrowers (excluding borrowers who chose
not to provide written consent under Paragraph 2.h) with an Eligible Mortgage
who satisfied the conditions for the offer set forth in Paragraphs 7.g-h and
accepted the offer; and (iii) the total amount of first-lien principal forgiven
exceeds BOAlCFC's minimum requirement under Part I of the Consumer
Relief Requirements by at least $850,000,000.00. At BOA/CFC's request, the
Monitor may make determination (i) prior to, and independently of, making
determinations (ii) and (iii).
b. If BOA/CFC exceed their minimum requirement under Part I of the
Consumer Relief Requirements by an amount less than the Deferred
BOA/CFC Settlement Payment, the Monitor shall issue a Certification of
Partial Compliance. Such Certification of Partial Compliance shall specify
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the exact amount by which BOAlCFC exceeded their minimum requirement
under Part 1 of the Consumer Relief Requirements.
c. The Monitor shall provide BOAlCFC notice and an opportunity to cure ifhe
or she determines (i) during the three years after the Effective Date of the
Consent Judgment, that BOAICFC are not in material compliance with the
Settlement Loan Modification Program Solicitation Requirements, or (ii) that
BOAICFC have not provided a Settlement Loan Modification to materially all
Potentially Eligible Borrowers (excluding borrowers who chose not to provide
written consent under Paragraph 2.h) with an Eligible Mortgage who satisfied
the conditions for the offer set forth in Paragraphs 7.g-h and accepted the
resulting 0 ffer.

5. Releases.
a. Subject to the exceptions in Paragraph II.a-k, and m-n (concerning
excluded claims) of Exhibit F to this Consent Judgment, and
notwithstanding anything to the contrary in Paragraphs 2.c, 3.b, and 11.0
of Exhibit F to this Consent Judgment, effective upon payment of the
Initial BOAICFC Settlement Payment, the United States fully and finally
releases Bank of America Corporation and any current or former
Affiliated Entities (to the extent Bank of America Corporation or any
current Affiliated Entity retains liability associated with such former
Affiliated Entity), and the predecessors, successors, and assigns of any of
them, as well as any current directors, officers, and employees and any
former directors, officers, and employees of any of the foregoing (subject
to Paragraphs 5.d and 5.e), individnally and collectively, from any civil or
administrative claims or canses of action whatsoever that the United States
has or may have, and from any monetary or non-monetary remedies or
penalties (including, withont limitation, multiple, punitive or exemplary
damages), whether civil or administrative, that the United States may seek
to impose, based on Covered Origination Conduct (as defined in Exhibit F
to this Consent Judgment) that has taken place as of 11 :59 p.m., Eastern
Standard Time on February 8, 2012, with respect to any FHA-insured
mortgage loan that is secured by a one- to four-family residential property
either that was insured by FHA on or before April 30, 2009, or for which
the terms and conditions of the mortgage loan were approved by an FHA
direct endorsement underwriter on or before April 30, 2009, under the
Financial Institutions Reform, Recovery, and Enforcement Act, the False
Claims Act, the Program Fraud Civil Remedies Act, the Civil Monetary
Penalties Law, the Racketeer Influenced and Corrupt Organizations Act,
the Real Estate Settlement Procedures Act, the Fair Credit Reporting Act,
the Fair Debt Collection Practices Act, the Truth in Lending Act, the
Interstate Land Sales Full Disclosure Act, 15 U.S.c. § 1691(d) CReason
for Adverse Action") or § 1691(e) CAppraisals"), sections 502 through
509 (15 U.S.c. §§ 6802-6809) of the Gramm-Leach Bliley Act except for
section 505 (15 U.S.C. § 6805) as it applies to section 501(b) (15 U.S.c. §
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680l(b)), or that the United States Department of Housing and Urban
Development ("HUD") has actual and present authority to assert and
compromise, or that the Civil Division of the United States Department of
Justice has actual and present authority to assert and compromise pursuant
to 28 C.F.R. § 0.45; provided, however, that, except to the extent that such
claim is otherwise released under the Consent Judgment, HUD-FHA does
not release any administrative claims (or any judicial enforcement of such
claims) for assessments equal to the amount of the claim under the
Program Fraud Civil Remedies Act, or any rights to request for
indemnification (i. e., for single damages, but not for double damages,
treble damages, or penalties) administratively pursuant to the governing
statute and regulations, including amendments thereto, with respect to any
loan for which a claim for FHA insurance benefits had not been submitted
for payment as of 11 :59 p.m., Eastern Standard Time, December 31, 2011.
b. The release in Paragraph 5.a shall not apply to any mortgage loan acquired
by Bank of America Corporation or any Affiliated Entity after February 8,
2012.
c. The United States agrees and covenants that, upon payment of the Initial
BOA/CFC Settlement Payment, HUD-FHA shall withdraw the Notices of
Violation issued by HUD's Mortgagee Review Board on October 22,
2010, and November 2,2010.
d. The release in Paragraph 5.a shall not apply to former officers, directors,
or employees of Bank of America Corporation or of any Affiliated Entity
with respect to claims or causes of action or remedies that the United
States may have or may seek to impose under the False Claims Act or the
Financial Institutions Reforn1, Recovery, and Enforcement Act.
e. Notwithstanding any other term of this Agreement, administrative claims,
proceedings or actions brought by HUD against any current or fonner
director, officer, or employee for suspension, debarment, or exclusion
from any HUD program are specifically reserved and are not released.

6. Servicing Standards. In the event of a conflict between the requirements of the
servicing standards in Exhibit A to the Consent Judgment and the servicing
provisions in Paragraph 5 of the Settlement Agreement entered into by and among
the Banle of New York Mellon and BOAlCFC on June 28, 2011, BOAlCFC's
obligations shall be governed by the servicing standards in Exhibit A to the
Consent Judgment and Section DCA of the servicing standards in Exhibit A to the
Consent Judgment shall not apply.
7. Definitions.
a. Affiliated Entity. Affiliated Entity means entities that are directly or indirectly
controlled by, or control, or are under common control with, Bank of America
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Corporation as of or prior to II :59 PM Eastern Standard Time on February 8,
2012. The term "control" with respect to an entity means the beneficial
ownership (as defined in Rule 13d-3 promulgated under the Securities
Exchange Act of 1934, as amended) of 50 percent or more of the voting
interest in such entity.
b. BOAICFC. BONCFC means Bank of America Corporation, Bank of
America, N.A., Countrywide Financial Corporation, and Countrywide Home
Loans, Inc.
c. Consumer ReliefRequirements. Consumer Relief Requirements are the
requirements imposed on BOA/CFC to provide a minimum amount of relief
pursuant to Exhibit D to the Consent Judgment.
d. Eligible Mortgage. An Eligible Mortgage is a mortgage that meets the
following criteria:
1.
11.

The mortgage is a first-lien mortgage.
The borrower was sixty days or more delinquent on his or her
mortgage payments as of January 31, 2012.

111.

The property securing the mortgage has not been sold in a
foreclosure sale and is not subject to a judgment of foreclosure.

IV.

The mortgage is serviced by BOA/CFC (as of the Start Date as
defmed in Exhibit D to the Consent Judgment (Consumer Relief
Requirements)) and is either part of a Conntrywide securitization
(and for which BOA/CFC have the delegated authority to modify
principal) or is in the held-for-investment portfolio of Bank of
America Corporation or any of its Affiliated Entities.

v. The mortgage is pernlitted to be modified by BONCFC following
the Settlement Loan Modification Program under applicable law
and investor, guarantor, insurer or other credit snpport connterparty
directive or contract (as in effect on February 9, 2012); for the
purposes of this provision only, a modification is considered to be
permitted if it would not subject BONCFC to adverse action under
such law, directive or contract, such as indemnity, mandatory buyin, compromise of insurance coverage, fines or penalties.
VI.

The borrower has a debt-to-income ratio ("DTI") of 25% or
greater.

e. PMMS. PMMS is the Primary Mortgage Market Survey promulgated by the
Federal Home Loan Mortgage Corporation, or any successor thereto.
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f.

Potentially Eligible Borrower. A Potentially Eligible Borrower is a borrower
who meets the following criteria:
1.

The borrower presently holds the mortgage and was the owneroccupant of the residential property securing the mortgage at the
time of origination.

11.

The borrower has not previously defaulted on a modification that
afforded terms equal to or more favorable than those in the HAMP
guidelines.

111.

The loan-to-value ratio ("LTV") of the property securing the
borrower's mortgage exceeds 100% at the current market price of
the property.

IV.

The borrower is one whom BOA/CFC are not prohibited or
prevented by law or by contract either from soliciting or from
providing principal modification.

g. Required Documentation. Required Documentation shall consist of the
following documents:
1.

II.

Credit Report.
Salaried/Hourly Wages - Most recent pay stub.

111.

Self-Employed - Verbal financial information followed by
completed P&L template certified by customer.

IV.

Alimony and Child Support - Copy of legal agreement specifying
amount to be received (customer shall certify twelve-month
continuance if not included in legal agreement) and most recent
bank statement, deposit slip or canceled check as evidence.

v. Other Taxable and Non-Taxable Benefits (Social Security /
Disability / Pension / Public Assistance) - Award Letter OR most
recent bank statement AND, if non-taxable, also need 4S06-T.
VI.

V11.

Rental Income - Signed letter from customer detailing details of
rental income AND most recent bank statement, deposit slip or
canceled check as evidence.
Unemployment Benefits 1. Pursuant to the requirements of FHA HAMP,
unemployment benefits can be included as income with a
benefit letter supporting twelve-month continuance, AND
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either two most recent bank statements, deposit slips or
canceled checks as evidence, OR 4506T.
V111.

IX.

Other Income (investment I part-time employment I etc.) - All
sources of income shall be documented.
Non-Borrower Income - With respect to non-borrower income,
BOA/CFC shall apply the above rules depending upon type of
income being used for qualifying non-borrower.

h. Settlement Loan Modification. A Settlement Loan Modification is a
modification made according to the following priority:
1.

11.

111.

All delinquent interest payments and late fees will be capitalized.
Principal will be forgiven in the amount necessary to achieve a
DTI of25%, subject to the provision that the LTV need not be
reduced below 100%.
If, following the principal reduction step, DTI is above 31 %, the
interest rate will be reduced to the extent necessary to achieve a
DTI of 31 %, but in no event will the interest rate be reduced below
2% (beginning at year five, any reduced interest rate will be
adjusted upward, so as to increase the net present value ("NPV") of
modifications). HAMP step rate requirements will be utilized, as
sunnnarized below:
1. Modified rate no lower than 2% is in effect for five years.
2. At the end of five years, the rate steps up at (up to) 1% per
year, until the PMMS rate in effect at the time of the
modification is reached (rounded to the nearest eighth).
3. Once the PMMS rate is reached, then the rate is fixed for
the remainder of the loan telm.

IV.

If, following the interest rate reduction step, DTI is above 31 %,
provide payment relief through forbearance until the end of the
term of the loan in the amount necessary to achieve a DTI of 31 %.

v. Consistent with HAMP, the combined impact of forgiveness and
forbearance will go no lower than a floor of70% LTV.
VI.

In all instances, the adjustments must be limited so as to provide a
positive NPV, with the calculation based on the Treasury NPV
model outcome. If, following the priority above, the modification
produces a negative NPV, the steps in the priority will be adjusted
(in reverse order) to produce successive 1% increases in DTI (but
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in no event higher than 42%), and the NPV model will be re-nm
after each I % payment adjustment. Modifications will be offered
at the lowest DTI solution that is NPV -positive. There will be no
modification if payments greater than 42% DTI are required to
make the modification NPV-positive. BOAlCFC will be able to
receive no more than 15% oftheir overall credit for First-Lien
Mortgage Modifications under Exhibit D to the Consent Judgment
from loans for which the modification is altered under this
Paragraph 7.h.vi because the modification would otherwise have
produced a negative NPV.
V11.

1.

Subject to Paragraphs 7.h.i-vi, and the provision that LTV need not
be reduced below 100%, there is no percentage limit on the
reduction of unpaid principal balances.

Settlement Loan Modification Program Solicitation Requirements. The
Settlement Loan Modification Program Solicitation Requirements shall meet
at least the following requirements:
1.

If no Right Party Contact, as defined in Chapter II of the MHA
Handbook, is established with the borrower since delinquency,
BOA/CFC shall make a minimum of four telephone calls over a
period of at least thirty days, at different times of the day.

11.

If no Right Party Contact is established with the borrower since
delinquency, BOAlCFC shall send two proactive solicitations with
a thirty-day response period, one via certified mail and the other
via regular mail.

111.

Any contact with bOiTowers, whether by telephone, mail or
otherwise, shall advise borrowers that they may be eligible for the
Settlement Loan Modification Program.

IV.

If Right Party Contact is established over the phone and the
bOiTower expresses interest in the Settlement Loan Modification
Program, BOA/CFC shall send one reactive package with a fifteenday response period.

v. If the borrower does not respond by submitting the Required
Documentation, BOAlCFC shall send another reactive package
with a fifteen-day response period.
VI.

If Right Party Contact is established but the borrower submits an
incomplete set of the Required Documentation, BOAlCFC shall
exhaust any remaining reasonable effort calls to complete the
Required Documentation before declining these loans.
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vu. BOA/CFC shall consider input from state attorneys general or nongovernmental organizations regarding best practices for borrower
solicitation.
J.

United States. United States means the United States of America, its
agencies, and departments.
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ATTACHMENT 3
IRG Assertion

See attached
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IRG Assertion
I am the Manager of the Internal Review Group of Bank of America. To the best of my knowledge, after undertaking reasonable due
diligence,l certify that the Consumer Relief Report of Servicer for the period ending February 28, 2013 and the outcomes of the
Satisfaction Review are based on a complete and accurate performance of the Work Plan and the State Side Agreement Testing
Definition Template by the IRG. This IRG Assertion is given to the Monitor as identified in the Californ ia Settlement Agreement.

IRG Manager: ~

a.ae""

.is

<u:lh
r.

....

- M} JS}13
California

Consumer Relief
See Note 1

Reported to Date

Reported Cred its through 2/28113
$5 in Millions

$ Credit

First lien Modifications

2,507.0

Second lien Modifications

3,350.7

Other Programs (see Note 2)
i. Other - Short Sales/Deed-in-Ueu
ii. Other - All Except Short Sa lesiDeed-in-Ueu

5,458.6

Total Consumer Relief
Notes:
1) This report reflects Consumer Relief Credits calculated as required in the state Settlement Agreement.
2) Other Programs include the following:
a.Enhanced Borrower Transition Funds Paid by 5efvicer (excess of $1 ,500)
b.Short SaleslDeed in Ueu
c.Servicer Payments to Unrelated 2nd Lien Holder for Release of 2nd Lien
d.Forbearance for Unemployed Borrowers
e.Anti-Blight
i. Forgiveness of PlincipalAssOOated with a Proparty When No FCl
ii. Cash Costs Paid by Servicer for Demolition of Property
iii. REO Properties Donated
f.Deficiency Waivers

$11316.3

